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INTRODUCTION TO THE 
SYMPOSIUM ON ATHLETICS IN 
HIGHER EDUCATION 


PHILIP J. FACCENDA* 


The rapid development of intercollegiate athletics during the past 
decade has had a widespread impact on colleges and universities 
throughout the United States. Athletic programs are recognized by 
many as a major vehicle for obtaining alumni support, recognition, and 
national publicity. In addition, proceeds from the sale of broadcasting 
rights, together with increased gate receipts, have generated substantial 
revenues for colleges and universities. As educational institutions scram- 
ble to develop competitive athletic programs, careful consideration must 
be given to the increasing body of law surrounding intercollegiate 
athletics. To facilitate informed decision-making, college and university 
counsel must understand the legal, political, and practical ramifications 
of regulatory and judicial activity in this area. 

The body of law encompassing intercollegiate athletics, both regula- 
tory and judicial, has grown so rapidly during the past decade that it is 
now as broad and multi-faceted as any area in which each of us work as 
college and university counsel. Legal relationships in intercollegiate 
athletics are governed by a complicated mixture of regulatory and 
judicial determinations. Public regulation, primarily through State and 
Federal legislation, is responsible for a significant portion of the recent 
developments. The most influential example of federal legislation exists 
in the regulations under Title IX, promulgated by the Department of 
Health, Education, and Welfare. These regulations are designed to help 
women’s athletics achieve parity. 

In addition to public regulation, there is a complex body of private 
law developing which addresses the relationship between the student 
athletes, the institutions they attend, and the associations in which these 
institutions participate; an example is the National Collegiate Athletic 
Association (NCAA), which is currently the primary private regulatory 
body governing intercollegiate athletics. 

Recent developments in both of these areas, however, signal a con- 
tinuing development ahead. For example, President Reagan has indi- 
cated an intent to have the regulations promulgated under Title IX 
reevaluated. Also, recent negotiations between the institutions compris- 





*General Counsel, University of Notre Dame; B.S., 1951, University of Notre Dame; 
J.D., 1957, Loyola University of Chicago. 
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ing the College Football Association and the NCAA will almost certainly 
bring about changes in private regulation. 

In the judicial realm, the courts have attempted to apply the ever- 
changing body of law to such issues as the presence of state action at 
private institutions, due process rights of students athletes, equal pro- 
tection rights of students in athletic programs and a myriad of other 
issues primarily involving regulatory action. While some progress has 
been made toward solving the uncertainties in this area, recent decisions 
have often resulted in conflicting judicial interpretations which further 
complicate the task of the college and university counsel. 

This symposium on intercollegiate athletics addresses some of the 
recent sports-related law developments which have an impact on coi- 
leges and universities. The symposium opens with an article on women in 
athletics which addresses the progress that has been made toward 
equality in intercollegiate athletics since the enactment of Title IX, and 
makes several recommendations on how to better develop programs for 
women in intercollegiate athletics in the next decade. 

In “Defining Equity in Athletics,’ Mr. Edward Branchfield and Ms. 
Melinda Grier examine two sets of grievances concerning women’s athle- 
tics at major universities. Both grievances alleged that the universities 
were discriminating against the women’s athletic programs. The article 
is illustrative of the problems facing a university attempting to improve 
its programs for women without sacrificing the revenues received from 
its men’s basketball and football programs. 

Because of the extensive revenues earned from media contracts, the 
Internal Revenue Service has taken a keen interest in intercollegiate 
athletics. In “Taxing the Broadcast Rights to College Athletics,” the 
authors analyze two recent Revenue Rulings which conclude that the 
sale by a tax exempt athletic organization of broadcasting rights to a na- 
tional broadcasting network does not constitute earnings from an unre- 
lated trade or business. The authors conclude that these rulings should 
protect tax exempt colleges and universities from taxation of the pro- 
ceeds obtained from the sale of these rights. 

Robert Ruxin’s article, pertaining to college athletes and agents, 
reviews the NCAA rules applicable to the relationship between student 
athletes and agents and suggests several refinements which are needed 
to reduce the abuses that are occurring in this area. 

Finally, Ms. Pauley’s case comment addressing the recent decision 
of Williams v. Hamilton, examines a constitutional challenge to the Na- 
tional Association of Intercollegiate Athletics’ transfer rule which pre- 
vents the transfering athlete from participating in sports at his new 
school for a period of sixteen weeks. The district court upheld the trans- 
fer rule, denying a constitutional challenge because the privilege of parti- 
cipating in intercollegiate sports competition did not constitute a prop- 
erty right and no other fundamental rights were involved. 
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The articles and comments prepared for this symposium will guide 
and assist the college and university counsel in understanding some of 
the recent developments in the law relating to intercollegiate athletics. 
In addition, the discussions of these topics will indicate to the reader the 
trend of continuing development in both legal and policy issues which 
will affect intercollegiate athletics in the 1980s. 














WOMEN IN ATHLETICS: 
WINNING THE GAME 
BUT LOSING THE SUPPORT 


ANN VICTORIA THOMAS* AND JAN SHELDON-WILDGEN** 


I. INTRODUCTION 


As the summer of 1981 drew to a close, one could look back at the 
last twelve months and review a number of developments in the area of 
women’s athletics and higher education and remark at how quickly the 
climate concerning the regulation of women’s athletics has developed 
and changed and examine the far-reaching effects that events as seem- 
ingly unrelated as the College Football Association’s recently announced 
television plan could have upon the future of women’s athletics in institu- 
tions of higher education. Many of the recent developments in women’s 
athletics have been prompted in part by the enactment of Title IX of the 
Education Amendments of 1972' which specifically prohibits sex 
discrimination in educational institutions receiving federal financial 


assistance, and more specifically by the regulation? promulgated under 





*General Counsel, University of Kansas; B.A., 1964, University of Kansas; M.A., 1966, 
University of Kansas; J.D., 1975, University of Kansas. 

**Assistant Professor, Department of Human Development and Family Life and 
Courtesy Assistant Professor, School of Law, University of Kansas; B.A, 1970, University of 
Kansas; M.A., 1974, University of Kansas; Ph.D., 1974 University of Kansas; J.D., 1977, 
University of Kansas. 

' 20 U.S.C. §§ 1681-1686. (1976). Title IX of the Education Amendments of 1972 pro- 
vides that “[nJo person in the United States shall, on the basis of sex, be excluded from par- 
ticipation in, be denied benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance ....” 20 U.S.C. § 1681(a) (1976). 

? 45 C.F.R. § 86.41 (1980). Section 844 of the Education Amendments of 1974 provides: 

The Secretary [of HEW] shall prepare and publish . . . proposed regulations im- 
plementing the provisions of Title IX of the Education Amendments of 1972 
relating to the prohibition of sex discrimination in federally assisted education pro- 
grams which shall include with respect to intercollegiate athletic activities 
‘reasonable provisions considering the nature of particular sports. 
Section 844 of Act of Aug. 21, 1974, P.L. 93-930, Title VIII, Part D, 88 Stat. 612. See also 20 
U.S.C. § 1682 (1976). This law originally had a Senate floor amendment that would have ex- 
empted any revenue-producing athletics from the jurisdiction of Title IX, but a conference 
committee deleted it before Congress passed this section. Fields, What Colleges Must Do To 
Avoid Sex Bias In Sports, The Chronicle of Higher Education, Dec. 10, 1979, at 13, col. 1 
[hereinafter referred to as Fields]. 

The regulation implementing Title IX was signed by President Ford on May 27, 1975. 
Because Congress did not disapprove the regulation within the alloted time period, it became 
effective on July 21, 1975. The regulation attempted to delineate how institutions and pro- 
grams were to comply with the legal requirement of equal athletic opportunity. A three-year 
transition period was given to institutions in order to allow them to bring themselves into 
compliance; this transition period ended on July 21, 1978. Jd. at cols. 1-2. 
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this law and the policy interpretation’ of the regulation. The final policy 
interpretation was issued by the Department of Health, Education, and 
Welfare (HEW) in December, 1979, after other proposals had been con- 
sidered,‘ and was issued “to clarify the responsibilities of institutions of 
higher education to provide equal athletic opportunities under Title 
sees 





5 44 Fep. Rec. 71, 413 (1979). By the end of the transition period in July 1978, the 
Department of Health, Education, and Welfare (HEW) had received approximately 100 com- 
plaints against more than 50 institutions of higher education. While the Office of Civil Rights 
(OCR) investigated these complaints, it became apparent that HEW should provide further 
guidance to institutions of higher education, delineating more specifically what constituted 
compliance with the law. Thus, HEW issued a Policy Interpretation to explain the regulation 
“so as to provide a framework within which the complaints [could] be resolved. . . .” Fields, 
supra note 2, at 13, col. 2. 

‘ Other policy interpretations had been proposed and considered. One proposed inter- 
pretation, published in the fall of 1978 by former HEW Secretary Joseph A. Califano, Jr., 
purportedly prompted outrage and opposition from many universities that had expensive 
college football programs. Fields, supra note 2 at 1, col. 2. For a discussion of the 1978 pro- 
posed interpretation, see Gaal & DiLorenzo, The Legality and Requirements of HEW’s Pro- 
posed “Policy Interpretation” of Title IX and Intercollegiate Athletics, 6 J. COLL. & U.L. 161 
(1979-80). One critical feature of Califano’s proposed interpretation attempted to judge com- 
pliance with Title IX by considering whether or not an institution spent “substantially equal 
per-capita amounts” on benefits such as scholarships, travel, equipment, etc. The final policy 
interpretation, issued in December 1979 by HEW Secretary Patricia Harris, dropped the 
per-capita standard and replaced it by sections stating that HEW would look for “propor- 
tional” spending on athletic scholarships and “equivalent” or “equal in effect” spending in 
other program areas. Fields, supra note 2, at 1, col. 2. The final policy interpretation states 
that HEW does not require “identical benefits, opportunities, or treatment,” but the overall 
effect of any differences must be negligible. 44 Fep. Rec. 71, 415 (1979). HEW Secretary 
Patricia Harris referred to the final policy as “sensible” and “flexible.” She stated that the 
policy interpretation “reminds institutions that they remain obligated by the regulation to 
meet the athletic interests and abilities of male and female students.” PROJECT,-ON THE 
STATUS AND EDUCATION OF WoMEN, Update on Title IX and Sports #8, at 1 (May, 1980). 

° Fields, supra note 2, at 1, col. 1. In attempting to define “equal opportunity” and in 
helping to determine whether an institution’s intercollegiate athletics program is in com- 
pliance with the law and regulations, the final policy interpretation is divided into three ma- 
jor areas. The first area addresses financial assistance, such as scholarships and grants-in- 
aid. The final policy interpretation states that scholarship dollars must be divided on a pro- 
portional basis according to the number of participating male and female athletes. See 44 
Fep. REG. 71, 415 (1979) interpreting 45 C.F.R. § 86.37(c) (1980). The second major area ad- 
dresses compliance in athletic benefits and opportunities, including the following: equipment 
and supplies; games and practice; travel and per diem; coaching and academic tutoring; 
assignment and compensation of coaches and tutors; locker rooms, practice, and competitive 
facilities; medical and training services and facilities, housing and dining services and 
facilities; publicity; and other factors, as may be determined. See 44 Feb. REG. at 71, 415 
(1979), interpreting 45 C.F.R. § 86.41(c) (1980). These benefits, opportunities, and treatment 
must be “equivalent” or “equal in effect” in terms of availability, quality, and kind for both 
sexes. See 6 PROJECT ON EQUAL EDUCATION, PEER PERSPECTIVE] (March, 1980). The third and 
final major area attempts to explain compliance in providing effective accommodation of the 
interests and abilities of both the males and the females. Although this section is aimed at 
ensuring that both men and women have the equal opportunity and encouragement to par- 
ticipate in any sport, it appears that the interpretation does not require institutions to in- 
tegrate their teams or to provide exactly the same choice of sports to both sexes. A univer- 
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Shortly after the promulgation of the final policy interpretation, 
several of the sixty-two colleges and universities against whom Title IX 
complaints had been filed with the Office of Civil Rights were selected 
for on-site investigations.® The cause of women’s athletics in institutions 
of higher education seemed finally to be receiving the attention and sup- 
port that women had sought since the early 1900’s.’” Amid outcries from 





sity, however, may be required to permit an excluded sex to try out for a team if there is no 
team for the member of the excluded sex and if it is not a contact sport. A university may 
also be required to sponsor a separate team for the previously excluded sex if there appears 
to be a reasonable expectation of intercollegiate competition for that team. 44 FED. REG. 71, 
417-18 (1979) interpreting 45 C.F.R § 84.41(c) (1980). 

There has been much discussion about this final policy interpretation and the impact it 
will have, in addition to questions concerning the legality of certain sections. See, e.g., 6 PRO- 
JECT ON EQUAL EDUCATION, PEER PERSPECTIVE 1 (March 1980); PROJECT ON THE STATUS AND 
EDUCATION OF WOMEN, Update on Title IX and Sports #3, at 1 (May 1980); Fields, supra note 
2, at 1; Gaal, DiLorenzo & Evans, HEW’s Final “Policy Interpretation” of Title IX and Inter- 
collegiate Athletics, 6 J. COLL. & U.L. 345 (1979-80). A Washington, D.C., law firm has writ- 
ten a detailed analysis of the final policy interpretation and how it relates to Title IX, the 
regulation, and the final policy interpretation. In this analysis, the law firm points out that 
the final policy interpretation is not the definitive statement about compliance with Title IX. 
Rather, the law firm suggests, one should remember that Title IX is the law and that the 
regulation has “no prescriptive effect whatsoever” since it was not approved by Congress. 
Squire, Sanders & Dempsey, Analysis of the HEW Title IX Athletics Policy Interpretation 
(Undated). A recent case indicates that the analysis of Squire, Sanders & Dempsey is correct 
inasmuch as the court ruled that the regulations issued by HEW were overly broad in direc- 
ting institutions to provide equal opportunity for both sexes in athletics when the athletic 
programs were not receiving direct federal financial assistance. Othen v. Ann Arbor School 
Bd., 507 F. Supp. 1376 (E.D. Mich. 1981). See note 43 infra and accompanying text. Thus, if a 
court can invalidate the regulation, the interpretation can also fall under the same, if not 
more, scrutiny. 

® A list of the 62 colleges and universities that were charged with sex discrimination in 
athletics can be found in Fields, supra note 2, at 13, cols. 2-5. By July 1980, the number of 
complaints had increased to 124 pending against 80 institutions, all alleging Title IX viola- 
tions in intercollegiate athletics. Memorandum from Cynthia G. Brown, Assistant Secretary 
for Civil Rights to Regional Directors, Office for Civil Rights (July 28, 1980). 

’ The history of women in athletics is, indeed, an interesting one with attempts by 
females to overcome many obstacles, primarily social and psychological. (The following is a 
summary of the history of women in athletics, primarily condensed from the Appendix of 
Yellow Springs Exempted Village School Dist. Bd. of Educ. v. Ohio High School Athletic 
Ass’n, 647 F.2d 651, 669-75 (6th Cir. 1981). Beginning with an examination of the Victorian 
era, it is evident that females were considered to be too weak and fragile to engage in sports 
or any form of physical activities. Women were expected to engage in passive pastimes such 
as painting, needlepointing, or sewing. See Spears, The Emergence of Women in Sport in 
Women’s ATHLETICS: CopING WITH CoNTROVERSY (AAHPER 1974). The idea of the weak, 
frail, timid, feminine woman persisted for years. In fact, in 1872, a Supreme Court Justice 
stated: “The natural and proper timidity and delicacy which belongs to the female sex 
evidently unfits it for many of the occupations of civil life.” Bradwell v. State, 83 US. (16 
Wall.) 180, 141 (1872) (Bradley, J., concurring). The physical activities that were considered 
appropriate were bowling, croquet, golf, and the like. During the 1860's, women’s colleges 
became more common and their existence had a special effect on women’s athletics. See E. 
GERBER, J. FELSHIN, P. BERLIN, & W. WyrICK, THE AMERICAN WOMAN IN Sport (1974) 
{hereinafter cited as GERBER]. Administrators of women’s colleges, eager to show that 
women could do as well as men in college, encouraged women to engage in vigorous sports 
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directors of athletic programs whose resources have been devoted 
primarily to revenue-producing sports (football and basketball) and dim 
forecasts that non-revenue sports for men (and eventually women’s pro- 
grams) would suffer because of the application of the latest policy inter- 
pretation, schools made plans for the arrival of investigators from the Of- 





and activities, based on the belief that women needed physical activity in order to do their 
college work. See SPEARS, Prologue: The Myth in WOMEN AND SPORT FROM MYTH TO REALITY 
(1978) [hereinafter referred to as SPEARS]. Women soon began to engage in such sports as 
basketball, volleyball, and field hockey. In the early 1900’s, however, physical educators 
began to voice disapproval of women engaging in competitive athletics, stating that it was 
not womanly and could endanger the health of the women. GERBER at 16, 68. 

Additionally, physical educators wanted to guard against the professionalization that had 
come to characterize men’s intercollegiate programs. Thus, a new athletic philosophy 
developed for women based on the idea of securing the greatest amount of good for the 
greatest number. See Spears at 11, where there is a discussion of this doctrine in addition to 
a recognition that this philosophy has been the cornerstone and underlying basis for 
women’s athletics for the greater part of this century. This doctrine appeared to discourage 
competition among highly skilled athletes. Concerned with this problem and others, such as 
the exploitation of the female athlete, athletic organizations were formed and policies 
developed. As it turned out, these policies often had the effect of decreasing participation in 
competitive sports, since they again emphasized that all women should engage in sports ac- 
tivities rather than encouraging competitive athletics among a few highly competent 
athletes. Competitive sports, therefore, began to decrease in the 1920's. After the end of the 
Second World War, when women began to take interest in competitive sports again, there 
were questions about the femininity of the women involved. One of the predominant factors 
that appeared to cause a change in the attitude toward competitive sports among females 
was the development of female athletic programs at colleges (primarily black colleges) with 
the goal of winning. The teams developed at Tuskegee Institute and Tennessee State 
University started producing track stars, female athletes who made Olympic teams. GERBER 
at 121, 133, 302. By the 1960’s, competitive athletics was being viewed more favorably for 
women. In fact, it was decided that highly skilled female athletes had been discriminated 
against because they had been forced out of the educational environment to gain competitive 
athletic experience. See Magnusson, The Development of Programs in WOMEN’S ATHLETICS: 
COPING WITH ConTrRoveRSY (AAHPER 1974}. The Association for Intercollegiate Athletics 
for Women (AIAW) was, therefore, formed to provide a framework in which opportunities 
for intercollegiate athletics could be appropriately provided. See SPEARS at 14. Since Title 
IX was passed in 1972 forbidding discrimination against any person in an educational pro- 
gram receiving federal funds and following the implementation of HEW regulations in 1975 
explaining how Title IX applied to athletic programs, there has been much more acceptance 
of the idea of competitive athletics for women. There are, however, some obstacles that still 
must be overcome. For example, there is still sex stereotyping of sports; many people feel 
women should not engage in the more vigorous sports. There are myths that people do not 
like ‘to watch women play competitively, that engaging in sports tends to masculinize 
women, that women are not really interested in sports, or that they cannot excel in sports 
for physiological reasons. Another barrier that women must still overcome is the idea that 
sports are masculine activities and that women are not strong enough to engage in them. 
Finally, women must overcome the discrimination that still exists in many athletic programs 
today in terms of allocation of facilities, equipment, practice schedules, and budgets. With 
more and more women participating in athletic events, the public will realize that women’s 
participation in athletics is not unwomanly, dangerous, or too expensive. Yellow Springs Ex- 
empted Village School Dist. Bd. of Educ. v. Ohio High School Athletic Ass'n, 647 F.2d 651, 
673-75 (6th Cir. 1981). 
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fice of Civil Rights. Some responded by taking the offensive and filing 
lawsuits asking that the Title IX regulations be declared unconstitu- 
tional.’ Others took this opportunity to review not only the status of 
women’s programs in individual institutions, but also a potentially more 
important question at the national level: the relationship of the Associa- 
tion for Intercollegiate Athletics for Women (AIAW) and the National 
Collegiate Athletic Association (NCAA). 

In August and September of 1980, eight institutions’ received 
notification of on-site investigations by the Department of Education. 
While the process of completing such investigations inevitably became a 
cumbersome and time-consuming one, interested parties expected that 
the Department would complete its investigation and render a finding 
within a certain time period from the date that an on-site investigation 
commenced.” Men and women interested in intercollegiate athletics for 
women prepared for the January, 1981, NCAA convention at which a ma- 





8 See, e.g., National Collegiate Athletic Ass’n v. Califano, 622 F.2d 1382 (10th Cir. 
1980); Pavey v. University of Alaska, 490 F. Supp. 1011 (D. Alas. 1980). In National Col- 
legiate Athletic Ass'n v. Califano, the NCAA sought to invalidate the HEW regulations pro- 
mulgated under Title IX by stating that HEW had exceeded its authority in issuing them, 
that some of the regulations were arbitrary and capricious, that some were unconstitution- 
ally vague, and that some create a sex-based quota system. The district court had granted a 
motion to dismiss on the basis that the NCAA lacked standing. The appellate court, 
however, found that the interests that the NCAA sought to protect were closely tied to the 
association’s purpose and that the member colleges of the NCAA would have had standing 
themselves and had voted to adopt a NCAA policy that clearly indicated that this type of ac- 
tion against HEW might have to be brought. Thus, the court ruled that while the NCAA did 
not have standing to sue on its own behalf, it did have associational or representative stand- 
ing. 622 F.2d 1382, 1391-92 (10th Cir. 1980). In Pavey v. University of Alaska, a suit was filed 
against the university alleging violation of Title IX and the fourteenth amendment’s due pro- 
cess and equal protection clauses due to the alleged discrimination against females in the 
university athletic program. The university filed a third-party complaint against the NCAA 
and the AIAW seeking a declaratory judgment that the combined effects of the inconsistent 
rules issed by the NCAA and AIAW forced the university into a situation of discrimination 
in violation of Title IX. When the third-party defendants sought a motion to dismiss, the 
district court held that the university had a right to bring the NCAA and the AIAW into the 
suit as third-party defendants. The court stated, “[tJhe Ninth Circuit Court of Appeals has 
held that the actions of the NCAA constitute ‘state action.’” 490 F. Supp. 1011 at 1014 citing 
Associated Students v. NCAA, 493 F.2d 1251 (9th Cir. 1974). Additionally, the AIAW conced- 
ed that the requirement of following its rules similarly constituied “state action.” Since 
AIAW and NCAA rules fell under color of state law and since attempting to comply with 
both sets of requirements, which sometimes required incompatible behavior thus forcing the 
university to discriminate between male and female students in violation of Title IX, the 
university was, therefore, subjected to a deprivation of the “rights, privileges, and im- 
munities secured by the constitution and laws [of the United States]... .” 42 U.S.C. § 1983 
(1976). Thus, the court held that the university had a valid claim under the Civil Rights Act 
of 1871. 490 F. Supp. 1011, 1014 (D. Alas. 1980). 

® The eight institutions were: University of Akron, University of Bridgeport, Cornell 
University, Howard University, University of Kansas, University of Michigan, Oklahoma 
State University, and Washington State University. Letter from NCAA to Chief Executive 
Officers of NCAA Member Institutions (Aug. 20, 1980). 

’ WEAL v. Hufstedler, No. 74-1720 (D.D.C. Dec. 29, 1977). 
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jor issue would be whether to adopt rules and regulations governing 
women’s sports and to develop a plan that would eventually require in- 
stitutions to opt for participation in the NCAA rather than continued 
participation in the AIAW." 

Colleges and universities across the country that had supported 
strong intercollegiate programs for men had not been sitting idly since 
1972. Rather, expenditures for women’s programs and the development 
of women’s programs themselves had increased significantly during the 
1970's.” Athletic directors, however, predicted that the application of 
Secretary Harris’ December, 1979 policy interpretation would 
emasculate the revenue-producing sports programs, thereby reducing 
expenditures for both men’s and women’s programs. It was a time of fer- 
ment, a time in which the development of women’s athletic programs 
was an issue paramount to those concerned with planning athletics 
at colleges and universities. But for the prudent, those who took a long 
and realistic look at the development of men’s sports throughout the 
twentieth century and who were committed to developing a solid basis 
for women’s programs that would not be tied to the political vagaries of 
federal funding and the ever-changing interpretation of federal regula- 
tions, it was a time best spent in planning for the years ahead. 

Those planners may well be the supporters of the programs that do 
survive the next decade. The past twelve months have seen a number of 
events that have the potential for undercutting the legal bases for sup- 
port of women’s athletics. It is the purpose of this article to determine 
what forces created the situation that existed at the end of the last 
decade, to examine those changes that have occurred that appear to have 
set the path of women’s athletics in a different direction, and to enun- 
ciate recommendations for persons committed to continued development 
of programs for women in intercollegiate athletics in the next decade. 

A review of the legal challenges to alleged discriminatory practices 
in athletics sets the tone for the situation in the early part of this decade. 
Those challenges may be affected by the recently announced position of 
the Reagan administration that guidelines on sex discrimination in 





" See Section III infra. 

” See B. PARKHOUSE & J. LAPIN, WOMEN WHO WIn (1980). While Parkhouse and Lapin 
state that “[t]here is little question that millions of dollars more than ever before are being 
poured into athletic programs for females and that those programs are expanding oppor- 
tunities... ,” there is still a backlash of Title IX that is occurring. Jd. at preface x. For exam- 
ple, AIAW revealed that by the time Title IX went into effect, approximately 80% of the ad- 
ministrators who represented women’s programs were women, with approximately 20% be- 
ing men. Three years later, however, 56% were women and 44% were men. Jd. at preface x. 
Although funding is, indeed, critical, one must look beyond financial consideration to ensure 
that the spirit of Title IX is being met. And even in the area of funding, although the 
discrepancies are no longer as exaggerated as they once were, colleges and high schools still 
spend much more on programs for male athletes than they do for female athletes. Yellow 


Springs Exempted Village School Dist. Bd. of Educ. v. Ohio High School Athletic Ass'n, 647 
F.2d 651, 675 (6th Cir. 1981). 
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athletic programs in public school districts and universities are too 
vague and impose excessive administrative burdens.” The impact of re- 
cent NCAA modifications to its rules to allow participation by women in 
its governance structure and its championship program must be an- 
alyzed, as well as the corresponding effect that this action may have 
upon the participation by women’s programs under AIAW policies and 
regulations. Finally, the model that has been used to develop successful 
athletic programs for men must be examined and relevant portions con- 
sidered for adaptation in women’s programs. Women in athletics in in- 
stitutions of higher education are at a crucial turning point. The legal 
mechanisms designed to allow them to “win the game” and that have 
been set in place in the past ten years may be in jeopardy. Even if they 
are not, winning the game can only be accomplished in a meaningful way 
if support for women’s sports becomes a reality. 


II. LEGAL DEVELOPMENTS DURING THE LAST DECADE 


While Title IX of the Education Amendments of 1972 has been 
available as a basis to contest discrimination in athletic programs for ap- 
proximately ten years, attacks on perceived inequalities have also con- 
tinued during those years under the constitutional bases of the four- 
teenth amendment: allegations of denial of equal protection and due pro- 
cess. Although it is interesting to review the many cases brought in the 
past decade to challenge single-sex teams, absence of opportunities to par- 
ticipate in athletics, inferior opportunities for females, etc., many of 
these cases deal with attempts at the secondary school level to provide 
athletic opportunities for girls equivalent to those provided for boys.“* 





® See, e.g., Kansas City Times, Aug. 14, 1981, at D-1, cols. 1-5. Vice President George 
Bush recently announced that the Reagan administration would cut back on the enforcement 
of Title IX in college athletic programs. Bush gave, as one reason for the cutback, the fact 
that the administration felt that the guidelines on sexual discrimination were “too vague and 
impose[d] excessive administrative burdens.” Jd. 

“ See, e.g., O’Connor v. Board of Educ. 645 F.2d 578 (7th Cir. 1981); Cape v. Tennessee 
Secondary School Athletic Ass’n, 563 F.2d 793 (6th Cir. 1977) (upholding different rules for 
girls’ basketball as being justified due to distinct differences in physical characteristics and 
capabilities between boys and girls); Bednar v. Nebraska School Activities Ass’n, 531 F.2d 
922 (8th Cir. 1976) (affirming district court’s injunction enjoining school from excluding girls 
from cross-county competition, which previously had consisted of all males); Brenden v. In- 
dependent School Dist. No. 742, 477 F.2d 1292 (8th Cir. 1973) (application of a rule which pro- 
hibited females from participating in boys’ non-contact sport programs was arbitrary and 
unreasonable and violated fourteenth amendment); Morris v. Michigan State Bd. of Educ., 
472 F.2d 1207 (6th Cir. 1973) (modifying lower court injunction permitting female athletes to 
participate on male teams by limiting it to non-contact sports); Gomes v. Rhode Island In- 
terscholastic League, 469 F. Supp. 659 (D.R.I. 1979), vacated as moot, 604 F.2d 738 (1st Cir. 
1979) (recipient institution may maintain a separate and exclusive female team ina particular 
sport, e.g., volleyball, only when males have had and will continue to have an adequate op- 
portunity to participate in that sport; court took a sport-specific interpretation rather than a 
sports-in-general interpretation); Dodson v. Arkansas Activities Ass'n, 468 F. Supp. 394 
(E.D. Ark. 1979) (differences in girls’ and boys’ basketball rules deprived girls of equal pro- 
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For institutions of higher education, however, certain other legal 
challenges are more relevant. These concern either challenges to the Ti- 
tle IX regulations themselves, equal protection and due process claims 
that relate to opportunities provided male and female athletes, and those 
claims that confront the conflict caused by inconsistent NCAA and 
AIAW regulations. Several cases on these issues have been decided in 
the last eighteen months.” Additionally, while little noted, a Justice of 
the United States Supreme Court, sitting as C-rcuit Justice, has also 
made a pronouncement concerning gender-based classifications in in- 
terscholastic events.” 





tection, where the rules were based on tradition alone without any supporting gender- 
related substantive reasons); Leffel v. Wisconsin Interscholastic Athletic Ass’n, 444 F. Supp. 
1117 (E.D. Wis. 1978) (although equal protection does not require that female high school 
students be permitted to qualify for positions on boys’ varsity teams where the boys’ team 
has a higher level of competition than the corresponding girls’ team, schools may not com- 
pletely deny girls the opportunity to participate in sports offered to boys); Jones v. 
Oklahoma Secondary School Activities Ass'n, 453 F. Supp. 150 (W.D. Okla. 1977) (female high 
school basketball players who challenged Oklahoma rules concerning basketball had not ex- 
hausted Title IX administrative remedies and had not raised an equal protection claim or a 
constitutional question); Hoover v. Meiklejohn, 430 F. Supp. 164 (D. Colo. 1977) (providing in- 
terscholastic sports for boys alone and excluding girls violates equal protection under the 
fourteenth amendment); Carnes v. Tennessee Secondary School Athletic Ass’n, 415 F. Supp. 
569 (E.D. Tenn. 1976) (safety argument alone is insufficient to exclude girls from contact 
sports since frail boys are not excluded); Gilpin v. Kansas State High School Activities Ass'n, 
377 F. Supp. 1233 (D. Kan. 1973) (state could not prohibit girls from participating on the in- 
terscholastic cross-country team since it was the only one available); Ritacco v. Norwin 
School Dist., 361 F. Supp. 930 (W.D. Pa. 1973) (girl was denied access to the boys’ tennis 
team); Bucha v. Illinois High School Ass’n, 351 F. Supp. 69 (N.D. II]. 1972) (girl was denied ac- 
cess to the boys’ swim team); Reed v. Nebraska School Activities Ass’n, 341 F. Supp. 258 (D. 
Neb. 1972) (offering teams only for boys while excluding girls violates equal protection). For 
a brief discussion of many of the above listed cases and a more in-depth analysis of Gomes v. 
Rhode Island Interscholastic League, 469 F. Supp. 659 (D.R.I. 1979), vacated as moot, 604 
F.2d 733 (1st Cir. 1979), see 14 SUFFOLK U.L. REv. 1471 (1980). 

‘8 See, e.g., Pavey v. University of Alaska, 490 F. Supp. 1011 (D. Alas. 1980); Fluitt v. 
University of Nebraska, 489 F. Supp. 1194 (D. Neb. 1980); Page v. Curators of the Univ. of 
Missouri, Civ. No. CV 180-147cc (Mo. Cir. Ct. Feb. 1, 1980). See notes 70, 74, 83 infra and ac- 
companying text. 

© O’Connor v. Board of Educ.,___ U.S.____ , 101 S.. Ct. 72 (1980) (Stevens J., sitting as 
Circuit Justice). The O'Connor case is an interesting one to examine in order to determine 
how far-reaching Title IX and its regulation and policy interpretation are in attempting to 
provide equal access to equal opportunities. In October 1980, Karen O’Connor was an 
11-year-old sixth grader at MacArthur Junior High School. She was 4’ 11” tall, weighed 103 
pounds, and had successfully competed with boys in various organized basketball programs 
for the last four years. A professional basketball coach, who had watched her play, rated her 
ability as “better than a female high school sophomore player and equal to that of a male 
eighth-grade player.” Jd. at 73. MacArthur had programs for seventh and eighth-grade 
teams, and sixth-grade students were permitted to try out for either the seventh or eight- 
grade teams. MacArthur allowed students of either sex to compete on teams in some noncon- 
tact sports, but the school did not allow students of the opposite sex to compete in contact 
sports, which included basketball. (Note that this is allowed under the HEW regulation pro- 
mulgated under Title IX, see 45 C.F.R. § 86.41(b) (1980)). Because of her ability, Karen and 
her father requested that she be allowed to try out for the boys’ basketball team. When 
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A. Challenges to Sex-Based Classification 


In order to better understand Title IX and the effect it and the 
regulation, and interpretation that followed it, had on intercollegiate 
athletics, it is useful to review some of the main areas in which lawsuits 
have been brought. Most of the legal challenges have questioned parts of 
the regulation, the application of the regulation, or the entire regulation 
itself. Some cases have been concerned with the sex-based classification 
that is allowed in the regulation, i.e., that which expressly allows 
separate-sex teams in competitive or contact sports.” Female athletes 
have begun to challenge this dual system of athletics by alleging that it 
violates the equal protection clause of the fourteenth amendment.” 
Representative of these cases is O’Connor v. Board of Education” The 





MacArthur refused to allow her to participate in the tryouts, her father commenced this 
litigation on her behalf. The district court rendered an oral opinion, granting temporary 
relief to Karen, holding that separate programs offered by MacArthur were “not in fact 
equal because Karen’s opportunity to compete with persons of substantially lesser skill in 
the girls’ program was not as valuable as the opportunity to compete with those who are 
equal or superior to her in ability in the boys’ program.” 101 S. Ct. 72, 73 (1980). The defen- 
dants, The Board of Education of School District 23, applied to the court of appeals for a stay 
of the district court’s injunction. Four days after the district court’s decision, a three-judge 
panel, by a vote of 2 to 1, granted a stay. Two days later, the court of appeals voted 5 to 3 to 
continue the stay. On October 31, 1980 (two days after the court of appeals’ decision), Karen 
and her father filed a petition to vacate the stay. On November 4, 1980, Supreme Court 
Justice Stevens acting as Circuit Justice decided not to vacate the stay. His decision 
centered primarily around the issue of “whether it is permissible for the defendants to struc- 
ture their athletic programs by using sex as one criterion for eligibility.” Jd. at 75. Justice 
Stevens essentially agreed with the defendants’ argument that “[w]ithout a gender-based 
classification in competitive contact sports, there would be a substantial risk that boys would 
dominate the girls’ programs and deny them an equal opportunity to compete in in- 
terscholastic events.” Jd. Justice Stevens found that MacArthur's program appeared to be in 
full compliance with the HEW regulations, and he, therefore, would not vacate the court of 
appeals’ judgment. On April 10, 1981, the Seventh Circuit reversed the preliminary injunc- 
tion issued by the trial court that had restrained the school board from refusing to permit 
Karen from trying out for the boys’ basketball team. O’Connor v. Board of Educ., 645 F.2d 
578 (7th Cir. 1981). 

45 C.F.R. § 86.41(b) (1980) provides: 
[A] recipient may operate or sponsor separate teams for members of each sex 
where selection for such teams is based upon competitive skill or the activity is a 
contact sport. However, where a recipient operates or sponsors a team in a par- 
ticular sport for members of one sex but operates or sponsors no such team for 
members of the other sex, and athletic opportunities for members of that sex have 
previously been limited, members of the excluded sex must be allowed to try-out 
for the team offered unless the sport involved is a contact sport. 

'8 See, e.g., O'Connor v. Board of Educ., 645 F.2d 578 (7th Cir. 1981); Leffel v. Wisconsin 
Interscholastic Athletic Ass'n, 444 F. Supp. 1117 (E.D. Wis. 1978); Hoover v. Meiklejohn, 430 
F. Supp. 164 (D. Colo. 1977); Carnes v. Tennessee Secondary Athletic Ass’n, 415 F. Supp. 569 
(E.D. Tenn. 1976); Brenden v. Independent School Dist. 742, 342 F. Supp. 1224 (D. Minn. 
1972), aff'd, 477 F.2d 1292 (8th Cir. 1973). 

'® 645 F.2d 578 (7th Cir. 1981). See note 16 supra for a discussion of the history of this 
case and the Supreme Court ruling. 
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main issue was whether a school district could maintain two separate 
teams (in this case, basketball teams), one tor boys and one for girls. The 
plaintiff, Karen O’Connor, maintained that the programs were unequal 
and that participation “with girls of substantially lesser skill was not as 
valuable as competition with persons of equal or better skills in the boys’ 
program.” The court, in determining whether the school’s two team ap- 
proach was constitutional, stated that “a gender-based discrimination 
must serve important governmental objectives . . . [and] [t]he discrimina- 
tory means employed must be substantially related to the achievement 
of those objectives.” Since the Supreme Court has held that education 
is not a fundamental right,” the court had to determine the appropriate 
standard of review for sex-based classifications. Although the Supreme 
Court has not declared sex to be a suspect classification that would in- 
voke a strict scrutiny analysis, it does appear that when dealing with 
classifications based on sex the court may depart from its traditional 
two-tier analysis and use an intermediate level of review, one requiring 
something between minimal and strict scrutiny.” In O’Connor, the 
Seventh Circuit used the standard of review recently reaffirmed in 
Michael M. v. Superior Court,* which basically states that gender or sex- 
based classifications will be upheld if they bear a “fair and substantial 
relationship” to legitimate state ends.” In order to prevail, it would have 
been necessary for Karen O’Connor to demonstrate a reasonable likeli- 


hood that the separate sex team approach was not substantially related 
to the objective of maximizing participation in sports (which was the ob- 
jective of the school board). The court concluded that Karen failed to 
demonstrate this.” This type of case may be of growing importance 
because of its emphasis on challenging certain athletic programs via the 





© 645 F.2d at 579. 

*\ Td. at 580. 

* See San Antonio Ind. School Dist. v. Rodriguez, 411 U.S. 1 (1972). 

** For a discussion of this issue as it relates to women in athletics, see 14 SUFFOLK U.L. 
REv. 1471, 1475-79 (1980). 

* 101 S. Ct. 1200 (1981). 

* Reed v. Reed, 404 U.S. 71, 76 (1971), quoting Royster Guano Co. v. Virginia, 253 U.S. 
412, 415 (1920). 

*° One should note that the Seventh Circuit did not concern itself at length with the Ti- 
tle IX regulation. Rather, the court stated that the MacArthur program “appears to be in 
complete compliance with Title IX and the regulation promulgated thereunder.” 645 F.2d at 
582. Apparently, the plaintiff was challenging only the validity of the Title IX regulation that 
permitted separate-sex teams and permitted the exclusion of girls from contact sports. No 
evidence, however, was presented to support plaintiff's claim that the regulations had 
violated Title IX. Therefore, the Seventh Circuit concluded that the main issue was whether 
the plaintiff had demonstrated a reasonable likelihood that the “separate but equal” team ap- 
proach employed by the Board of Education was not substantially related to the objective of 
maximizing participation in sports, which was the stated objective of the school board. 
Because plaintiff failed to show reasonable likelihood of success on the merits of her claim, 
the Seventh Circuit held that the trial court had abused its discretion in granting a 
preliminary injunction against the school board. The case was thus reversed and remanded. 
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fourteenth amendment route rather than stressing the Title IX regula- 
tion. With the announced revamping of the regulation, the fourteenth 
amendment approach may be used much more in the future.”’ 


B. Challenge of Title IX Regulation 


One of the most recent interesting areas in the Title IX lawsuits is 
the challenge levied against the regulation promulgated under Title IX 
as being vague, arbitrary, and unconstitutional. For example, the NCAA, 
in a frontal assault on the Title IX regulation, asserted that HEW, in is- 
suing the regulation, exceeded its authority under Title IX, that portions 
of the regulation are arbitrary and capricious, that portions of the 
regulation are unconstitutionally vague, and that portions of the regula- 
tion create a sex-based quota system in violation of Title IX and the fifth 
amendment.” The NCAA survived a motion to dismiss when the Tenth 
Circuit ruled that, while the NCAA did not have standing to sue on its 
own behalf, its members would have standing to sue in their own right 
and that the NCAA was a suitable proponent of its members’ interests in 
the litigation. The issues to be resolved by the suit did not require indivi- 
dual participation of the members, and, therefore, the NCAA’s amended 
complaint was sufficient to withstand the motion to dismiss.” 

The NCAA’s amended complaint states a number of the concerns of 
institutions of higher education today as they consider the impact of the 
requirements of Title IX and other federal civil rights statutes in the 
area of intercollegiate athletics.° The NCAA points out that its member 
institutions maintain programs of intercollegiate athletic competition for 
student athletes: 


These programs in general have been built up over a period of many years, 
and today may involve not only major annual expenditures of time and 
operating funds by the individual institutions, but also the development and 
maintenance of substantial plant and equipment devoted to athletic pro- 
grams for both male and female student-athletes.” 


The complaint points out that colleges and universities have limited 
amounts of money available for intercollegiate athletic programs and 
that these programs are operated to attract the greatest number of spec- 
tators. Spectator interest is crucial because most intercollegiate athletic 
programs contain some sports programs subsidized by the profits 
generated by revenue sports such as football and basketball. The com- 





7 For a list of cases where female athletes have challenged the maintenance of single- 
sex teams as violative of the fourteenth amendment, see 14 SuFFOLK U.L. REv. 1471, 1478-79 
(1980). 

* NCAA v. Califano, 622 F.2d 1382, 1385 (10th Cir. 1980). 

* Id. at 1391-92. See note 8 for a discussion of this issue. 

% Td. at 1388-89. 

% Td. at 1388, citing amended complaint, para. 13. 
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plaint further states that “[a]Jt many NCAA member institutions, certain 
intercollegiate sports are entirely self-supporting and often provide all 
or most of the funds necessary to operate the entire intercollegiate 
athletic program for both males and females.”” The NCAA goes on to 
state that application of the Title IX regulation to the member institu- 
tions of the NCAA 


requires that they presently make substantial changes in the organization, 
operation and budgeting of their individual intercollegiate athletic pro- 
grams, requires that they presently engage in time-consuming and expen- 
sive programs of self-evaluation and affirmative action, and requires that 
their intercollegiate athletic programs and activities be conducted in com- 
pliance with arbitrary demands of a Federally-imposed mandate.” 


The NCAA alleged that its members must spend money to obey the Title 
IX regulation and thereby lose significant liberties. It asserted that such 
a situation exists to the detriment of other legitimate educational pur- 
poses and deprives the member institutions “of the freedom to deter- 
mine the education programs most suited to that institution, free from 
interference or regulation by the Federal Government.”™ The Tenth Cir- 
cuit concluded that compulsion by an unwanted and unlawful government 
edict is injury per se and that the cost of obeying regulations constitutes 
injury.” It also concluded that there is a cause and effect relationship ap- 
pearing between the Title IX regulation and the changing operation of 
intercollegiate athletics.” Although the court did not rule on these 
allegations, all of those findings aided the court in determining that the 
NCAA did have standing to sue. The determinination of the issues that 
the NCAA raised, however, may be of great importance in deciding the 
future of women’s athletics under Title IX and its regulation. 

Two other cases that have been decided within the last year also 
concern the application of Title IX and the regulation adopted to carry 
out its provisions. In April, 1981, the Sixth Circuit rendered its decision 
in Yellow Springs Exempted Village School District Board of Education 
v. Ohio High School Athletic Association.” In this case, the school board 
brought an action against the state high school athletic association and 
others seeking a declaration that the athletic association rules that pro- 
scribed co-educational teams and contact sports violated Title IX and 
was unconstitutional.” The District Court for the Southern District of 





era. 

% Id. at 1388, citing amended complaint, para. 14. 

* Id. at 1389, citing amended complaint, para. 14. 

% Td. at 1389. 

%* Id. at 1390. 

* 647 F.2d 651 (6th Cir. 1981). 

* The Sixth Circuit held that although the state rules and the Title IX regulation were 
similar, the state rule did not comply with the regulation. The state rule for contact sports 
“has been interpreted and applied to prohibit girls from participating on a boys’ team in any 
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Ohio entered judgment for the plaintiff.” The Sixth Circuit reversed and 
remanded. The court held that the case was to be remanded in order to 
permit the plaintiff to show that there was intentional support of the 
local board in pursuing discriminatory practices” and that insofar as 
state athletic rules were more restrictive than regulations under Title 
IX, they were to be enjoined.” Finally, the court held that determination 
as to compliance with Title IX was to be made by individual schools, not 
the state athletic association.” 

The most significant case to have been decided in 1981 concerning 
the Title IX regulations was Othen v. Ann Arbor School Board.* Judge 
Charles W. Joiner of the United States District Court for the Eastern 
District of Michigan held that “the reach of Title IX [of the Education 
Amendments of 1972] extends only to those education programs or ac- 
tivities which receive direct federal financial assistance.”“ Judge 
Joiner’s decision also invalidated sections of the Title IX regulation 
which direct institutions to provide equal opportunity for males and 
females in both athletics and other areas that do not receive direct 
federal funding.“ Judge Joiner held that the HEW regulation that ap- 
plies to athletic programs or activities that did not receive direct federal 
financial assistance was overbroad and invalid.“ Judge Joiner stated 
that once the court recognized that there was no charge of system-wide 
or institution-wide illegal sex discrimination respecting admissions or ac- 
cess to all programs and activities generally, then under Title IX the 
court was required to carefully evaluate the allegation of the complaint 
to see whether the particular education program or activity being im- 
plicated receives direct federal assistance.” He went ahead to find that 
federal impact aid received by the school board did not bring it within 
the ambit of Title IX by virtue of benefit derived by athletic programs of 
the school.* 





contact sport at all levels under its jurisdiction.” Jd. at 656. The court stated that this rule 
conflicted with the Title IX regulation, “which is purposely permissive and flexible on this 
point, rather than mandatory.” Id. See also Note, Sex Discrimination and Intercollegiate 
Athletics: Putting Some Muscle on Title IX, 88 YALE L.J. 1254, 1269-72 (1979). The court 
held that the state rule violated Title IX since the recipient is provided with no mechanism 
for achieving equal athletic opportunity; the discretion that Title IX gives to schools to 
determine how best to provide equal athletic opportunity has been removed. 647 F.2d 651, 
656 (6th Cir. 1981). 

* Yellow Springs Exempted Village School Dist. Bd. of Educ. v. Ohio High School 
Athletic Ass’n, 443 F. Supp. 753 (S.D. Ohio 1978). 

“ 647 F.2d 651, 654 (6th Cir. 1981). 

“' Td. at 656. 

a 

“ 507 F. Supp. 1376 (E.D. Mich. 1981). 

“ Td. at 1380. 

* Id. at 1380-83. 

“ Td. at 1387. 

“ Td. at 1379-80. 

“ Td. at 1389. 
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The Othen case concerned the complaint of Pamela Othen who had 
been cut from Pioneer High School’s golf team because of her sex.” Her 
complaint alleged that the school board had violated Title IX and had 
also violated several Michigan civil rights acts.” In attempting to deter- 
mine whether the plaintiff's daughter had been discriminated against, 
denied benefits, or refused participation, Judge Joiner felt it crucial to 
construe the following key words of 20 U.S.C. §1681(a): “‘under any 
education program or activity receiving federal financial assistance. . . 
>! The school board had argued that the requirement of Title IX is pro- 
grammatic in nature and imposes statutory obligations as to only those 
specific programs or activities which receive direct federal financial 
assistance.” The defendant went on to assert that none of the athletic 
programs or activities within the Ann Arbor school system had received 
federal financial assistance in any form.” Judge Joiner’s analysis cor- 
rectly points out that the clash between plaintiff and defendant is the 
clash between the institutional approach to the application of the Title 
IX regulation and the programmatic approach urged by defendants.™ 
Joiner was convinced that Title IX’s provisions and requirements apply 
only to specific educational programs or activities that receive direct 
federal financial assistance.® Joiner pointed out that 20 U.S.C. §1682, the 
enabling provision for Title IX’s regulatory scheme, limits the agency’s 
authority to promulgate rules, regulations, or orders to include only 
those programs or activities receiving federal assistance: “Each Federal 
department ... which is empowered to extend Federal financial 
assistance to any education program or activity ...is authorized and 
directed to effectuate the provisions of section 1681 of this title with 
respect to such program or activity by issuing rules, regulations, or 
orders. ... 20 U.S.C. §1682 (emphasis added).’” The same section limits 
the enforcement power of termination to particular programs or ac- 
tivities that receive federal financial assistance.” Joiner concluded that 
Congress was aware of the distinction between an institutional approach 
and programmatic approach.® He found, for example, that 20 U.S.C. 
§1684 provides that no person on the grounds of blindness or impaired vi- 
sion shall “‘be denied admission in any course of study by a recipient of 
Federal financial assistance for any education program or activity .... 





“ Id. at 1378. Subsequently, another daughter, Janice, was added in an amended com- 
plaint. Jd. at 1378 n. 2. 

wale {1 

5 Id. at 1380. 
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© Jd. at 1382. 
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(emphasis added).’”* He concluded that the use of the terms “programs” 
and “recipients” evidenced a clear intent to have Sections 1681 and 1682 
and the regulations thereunder apply only to specific educational pro- 
grams or activities that receive direct financial assistance.” 

Judge Joiner was influenced by a decision of the chief judge of his 
district, Chief Judge John Feikens, in Romeo Community Schools v. 
HEW." In that opinion Feikens held: 


‘Section 1681 was written in broad terms not to cover all forms of sex 
discrimination in education, but only to cover the wide variety of education 
programs funded by the federal government and the many ways in which 
sex discrimination against students in those programs can be manifested 
(emphasis added).’” 


The Sixth Circuit stated in affirming Feikens’ opinion “‘[U]nless the 
discrimination [allegedly committed by an education institution under Ti- 
tle JX] relates to a program or activity which receives federal funding, it 
is not prohibited.” 

In his decision, Judge Joiner discussed plaintiff's argument that the 
school board received federal impact aid which was put into the general 
fund of the institution and that this benefited the athletic program.“ The 
court rejected the argument that such federal impact aid brought the 
school board within the ambit of Title IX by holding that “federal impact 
aid received by a school district does not constitute the type of federal 
financial assistance to a specific education program or activity envision- 
ed by Title IX; direct federal financial aid to specific education programs 
or activities is required before the strictures of Title IX can be 
applied.”® . 

Throughout the past decade, litigation involving women and girls in 
athletics at either the secondary or college and university level has pro- 





eld: 

© Td: 

* 438 F. Supp. 1021 (E.D. Mich. 1977), aff'd, 600 F.2d 581 (6th Cir.), cert. denied, 444 
U.S. 972 (1979). 

* 507 F. Supp. at 1384. 

old: 

* Id. at 1389. 

* Id. See also Grove City College v. Harris, 500 F. Supp. 253 (W.D. Pa. 1980), for a 
discussion of whether an institution of higher education is a recipient of federal financial 
assistance solely on the basis of its students’ receipt of Basic Opportunity Grants and 
Guaranteed Student Loans. The case has been appealed to the United States Court of Ap- 
peals for the Third Circuit. In September 1981, the Department of Justice asked the Third 
Circuit for a stay of proceedings pending action on a proposal submitted by the Department 
of Education to the Department of Justice that would redefine the term “Federal financial 
assistance” to exclude direct aid to students. Department of Justice approval of the proposed 
revision is uncertain in light of the differing views apparently held by the Department of 
Justice and the Department of Education on the employment subpart of the Title IX regula- 
tion. See note 87 infra. NCAA News, Oct. 15, 1981, at 3, cols. 4-5. 
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ceeded with a two-pronged attack. Early suits and even those filed today 
assert a violation of equal protection and due process under the four- 
teenth amendment. More recently persons at both the secondary and 
post-secondary level have begun to attack perceived inequalities and 
discrimination in programs offered for girls and women by pursuing a 
private right of action under Title IX of the Education Amendments of 
1964.° While the Othen decision has not foreclosed the possibility of 
private suit to enforce the Title IX regulation, the decision, if adopted by 
other courts,” drastically reduces the ability of individuals to contest 
discrimination in athletic programs since virtually no athletic program at 
the post-secondary level receives direct federal financial assistance. In 
any event, the Reagan administration’s announcement that the 
guidelines on sex discrimination in athletic programs are too vague and 
impose excessive administrative burdens signals a possible change in 





® Cannon v. University of Chicago, 441 U.S. 677 (1979). 

* To date, it appears there is a split in district court rulings on the issue of the institu- 
tional or programmatic approach to the application of the Title IX regulation. For example, 
in Bennett v. West Texas State University (N.D. Tex. July 27, 1981) as cited in NCAA 
News, Sept. 15, 1981, at 7, cols. 1-3, the federal district court for the Northern District of 
Texas ruled that Title IX does not apply to to an intercollegiate athletic program that is not 
directly itself receiving federal financial assistance. The female students bringing the suit 
alleged that various university policies and practices discriminated against women and 
denied women an equal opportunity in the intercollegiate athletics program at the univers- 
ity. These plaintiffs argued that the university athletics program was covered under Title IX 
since the program benefited from other federal assistance programs such as veterans 
payments, Basic Educational Opportunity Grants, and federal work-study assistance pro- 
grams in addition to other federal financial aid received by students or by the university. 
The defendants, however, argued that Title IX applies only to those specific educational pro- 
grams or activities that directly receive federal financial aid. Since the athletic program did 
not directly receive federal assistance, the defendants replied that it was not subject to Title 
IX. The court, interpreting the legislative history and the specific language of Title IX, in ad- 
dition to employment discrimination case law, held that Title IX is applicable only to the 
specific programs that receive direct federal financial assistance. To hold otherwise, the 
court stated, would mean that every program or activity at the university would be subject 
to Title IX. The case is being appealed to the Fifth Circuit Court of Appeals. 

In a more recent ruling in the Eastern District of Pennsylvania, the court took an op- 
posite view and held that Title IX applies to athletic programs that do not benefit directly 
from federal financial aid. This court also examined the legislative history of Title IX. In this 
case, however, the court interpreted the history to indicate that Congress had specifically 
exempted other non-educational programs, e.g., social sororities and fraternities and the Boy 
Scouts and Girl Scouts, that do not directly receive federal funds. The court felt that if Con- 
gress had never intended Title IX to apply to indirectly-benefited programs, Congress would 
not have felt the need to exempt them. Additionally, this court believed that civil rights 
statutes should be interpreted broadly in order to facilitate their remedial purposes and that 
sex discrimination in educational opportunities is no less illegal than discrimination on the 
basis of race or handicap. Finally, the court held that even if Title IX is interpreted narrowly 
to apply only to programs that receive direct federal assistance, Title IX should apply in this 
case since some of the federal funding going to Temple University is closely connected to the 
intercollegiate athletic program since student athletes lived in federally financed housing 
and also received federal financial aid. See Chronicle of Higher Education, Oct. 28, 1981, at 
18, cols. 1-2. 
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those regulations and, at the very least, in the enforcement procedures 
and policy interpretations concerning the regulations.® Thus, colleges 
and universities may expect lawsuits which continue to assert the four- 
teenth amendment protections of due process and equal protection. Until 
a decision by the Supreme Court, plaintiffs will be haunted by Judge 
Joiner’s decision that programs must receive direct financial support 
before the provisions of Title IX apply. 


C. Challenges Based Upon Conflict Between 
Organizational Regulations 


Following the promulgation of the final Title IX policy interpreta- 
tion, universities have been faced with the issue of whether participation 
in organizations governing intercollegiate athletics, e.g., NCAA or 
AIAW, which have differing rules constitutes discrimination on the basis 
of sex which would be a violation of Title IX.® In the last few years, 
several cases have been filed making such an allegation. In 1980 the 
United States District Court for the District of Nebraska considered the 
petition of Mark E. Fluitt, a member of the University of Nebraska track 
team.” While Fluitt was unsuccessful in his petition because he failed to 
establish the irreparable injury sufficient to warrant injunctive relief, 
and while he would have been ineligible under either men’s or women’s 
rules because of his failure to submit a timely hardship request, the 
district court did agree that Fluitt’s allegation of a denial by the Univer- 
sity of his right to equal protection and due process in applying NCAA 
regulations to him that were stricter than AIAW regulations for women 
at the University was sufficient to raise a substantial federal question.” 
Fluitt had alleged that if he had been a woman competing at the Univer- 
sity of Nebraska under AIAW rules, he would not have been ruled in- 
eligible to compete because he did not submit a timely hardship 
request.” While the court found that the Big Eight Conference and 
AIAW rules were not discriminatory on their face, it is interesting to 
speculate whether Fluitt could have obtained a different result if he had 
made a showing that applying the same rules would have produced dif- 
ferent results for men and women. The judge simply expressed no opin- 
ion on whether it was permissible for the University to apply regulations 
to men’s and women’s teams that would produce different eligibility 
results.” 

Another case raising the issue of constitutional violations based 
upon the application of different rules to men and women was Page v. 





% See note 13 supra. 

* For a discussion of these rules, see Section III infra. 

” Fluitt v. University of Nebraska, 489 F. Supp. 1194 (D. Neb. 1980). 
" Id. at 1201. 

% Td. at 1204-05. 

© Id. at 1205. 
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Curators of the University of Missouri." Page, an athlete at the Univer- 
sity of Missouri at Columbia, was placed on scholastic probation for the 
spring semester, 1980, because of insufficient hours completed to be in 
good academic standing at the institution.” He had one semester of inter- 
collegiate athletic eligibility remaining and was otherwise eligible to par- 
ticipate that spring.” He alleged that women athletes at the University 
who were placed on scholastic probation were entitled to participate in 
intercollegiate athletics.” Page and his sister were on the men’s and 
women’s track teams respectively.” Both were on probation during the 
spring semester, 1980, and only she was allowed to compete.” Page alleg- 
ed that the University, in following different rules for men than for 
women in connection with eligibility, violated the fifth and fourteenth 
amendments.” On February 1, 1980, the Boone County Circuit Court 
issued a temporary restraining order prohibiting the University from 
preventing Page from participating in intercollegiate athletics so long as 
he remained enrolled at the University." The issue raised in Page’s com- 
plaint became moot when he withdrew from the University on February 
15, 1980.” 

The University of Alaska, as a third party complainant, sought in 
Pavey v. University of Alaska® a judgment declaring that the combined 
effect of inconsistent rules of the NCAA and the AIAW was to require 
discrimination by the University and contravention of its duty to comply 
with the requirements of federal law. The United States District Court 
for the District of Alaska held in 1980 that the University had stated a 
valid claim under the Civil Rights Acts of 1871,“ and that a potential 
deprivation of the University’s right to be free from interference in the 
performance of its obligations under federal law supplied the injury 
essential to find standing.® The court further held that the facial 
neutrality of the associations’ respective rules did not negate the Univer- 
sity’s claim that those rules forced the University to discriminate in its 
own athletic program.” Institutions of higher education should also note 
that Pavey is a case that typifies the kind of lawsuit in which institutions 
are beginning to contest the difficult, if not impossible, situation into 





™ No. CV 180-147cc (Mo. Cir. Ct. Feb. 1, 1980). 

© Id., Plaintiff's Petition at 2. 

pe fi B 

aad. 

® Id. at 3. 

wad. 
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8! Jd., Temporary Restraining Order issued Feb. 1, 1980. 

® Letter from Ted D. Ayres, Counsel for the University of Missouri, to Ann Victoria 
Thomas, (Sept. 3, 1981). 

* 490 F. Supp. 1011 (D. Alas. 1980). 

* Td. at 1014. 

% Jd. at 1015. 

© Id. 
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which they are placed as the result of the conflicting provisions of the 
governing organizations for men’s and women’s programs. An analysis of 
the conflicting rules of the NCAA and the AIAW and of the quickly 
changing situation faced by colleges and universities who must decide in 
which association to participate is particularly relevant.” 





*" Another line of cases that has not been discussed at great length in this article, but 
which has the potential for providing the basis of lawsuits against institutions of higher 
education, has been the type of case in which individuals, particularly coaches of female 
teams at colleges and universities, allege discrimination on the basis of sex in employment 
conditions and frame these allegations as violations of Title IX. See, e.g., University of Kan- 
sas v. Hufstedler, No. 79-4059 (D. Kan. Apr. 5, 1979) (originally filed as University v. 
Califano). In 1979, the University of Kansas filed suit in federal district court to enjoin HEW 
from enforcing and implementing the Title IX regulation concerning employment discrimina- 
tion (34 C.F.R. § 106.51 — 106.61 (1980)). That issue had been raised in a number of suits. The 
following courts held the employment discrimination regulation invalid: Dougherty County 
School System v. Harris, 622 F.2d 735 (5th Cir. 1980); Seattle Univ. v. HEW, 621 F.2d 992 (9th 
Cir. 1980), cert. granted, 449 U.S. 1009 (1980); Romeo Community Schools v. HEW, 600 F.2d 
581 (6th Cir.), cert. denied, 444 U.S. 972 (1979); Islesboro School Comm. v. Califano, 593 F.2d 
424 (1st Cir.), cert. denied, 444 U.S. 972 (1979). The Second Circuit upheld the validity of the 
Title IX employment discrimination regulations. North Haven Bd. of Educ. v. Hufstedler, 
629 F.2d 773 (2d Cir. 1980) (U.S. appeal pending). The University of Kansas and the Depart- 
ment of Education stipulated to a dismissal of the University’s action because of the 
Supreme Court’s grant of a writ of certiorari in Seattle Univ. v. HEW, supra. Other grounds 
for these lawsuits have been based on a violation of the Equal Pay Act, 29 U.S.C. § 206(d) 
(1976), and Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 (1976). 

By August 1981, it appeared likely that such cases would no longer proceed with Title 
IX as a basis of jurisdiction. The Department of Education requested that Attorney General 
William French Smith grant permission for the Department to revoke rules banning sex 
discrimination in employment practices of schools and colleges receiving federal aid. N.Y. 
Times, Aug. 4, 1981, at A-9, cols. 1-2. Department of Education officials stated that “other 
civil rights laws adequately protect school employees.” N.Y. Times, Aug. 4, 1989, at A-8, cols. 
1-2. By October 1981, the Department of Justice had rejected the Department of Education 
proposal to amend its Title IX regulation. NCAA News, Oct. 15, 1981, at 3, col. 1. The brief 
filed by the Department of Justice in North Haven Board of Education v. Bell, the first case 
that the Supreme Court has agreed to review which presents the issue of Title IX coverage 
of sex discrimination in employment, maintains the previous position of the federal govern- 
ment that Title IX covers discrimiration in employment. The brief refers to the position of 
the Department of Education in a footnote and states that the Secretary of Education has 
proposed replacing the employment subpart of the Title IX regulations with a provision 
covering employment only when alleged employment discrimination constitutes discrimina- 
tion against students or when the purpose of federal financial assistance is to provide jobs. 
NCAA News, Oct. 15, 1981, at 3, col. 3. Commentators have pointed out that the 
government’s New Haven brief is also important because it acknowledges that Title IX is 
program-specific, applying only to programs or activities that receive federal financial 
assistance. The government does qualify this position by stating that actual receipt of 
federal funds is not required and that benefit from such assistance will trigger the applica- 
tion of the Title IX regulations. The government brief requests the Court to defer a decision 
on the issue of whether Title IX is program-specific. NCAA News, Oct. 15, 1981, at 3, col. 4. 
See note 65 supra. 

While employment discrimination suits proceeding with Title IX as a basis of jurisdic- 
tion may be in some jeopardy, suits alleging violations of Title VII and of the Equal Pay Act 
are a reality and will continue to serve as a basis for challenges of employment practices of 
colleges and universities. 
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III. WOMEN’S PROGRAMS IN THE 1980’s: NCAA OR AIAW? 


Athletic directors and university attorneys follow the progress of 
lawsuits that contest the constitutionality of the regulation promulgated 
by HEW under Title IX, and note with interest the lawsuits that con- 
tinue to arise out of this regulation and those which allege equal protec- 
tion and due process claims. They have also during the past year watch- 
ed the efforts of the NCAA and the National Association of Inter- 
collegiate Athletics (NAIA)* to embark upon programs for women’s 
athletics and the corresponding efforts of the AIAW to oppose such at- 
tempts to regulate women’s athletics by organizations traditionally 
devoted to men’s programs. Although by the summer of 1981, the 
women’s sports group had suffered large membership losses,” recent 
events involving the College Football Association and the NCAA could 
lead to a revitalization of the AIAW. Faced with possible sanctions, in- 
cluding expulsion from the NCAA, institutions may well decide to main- 
tain women’s programs under the aegis of the AIAW. During this time of 
change, universities must consider the impact that participation in either 
the NCAA or NAIA, or the AIAW could have upon their athletic pro- 
grams for women. 


A. NCAA and AIAW Regulations 


For the purpose of this article, the regulations of the NCAA and 
AIAW will be compared.” The governing principles of the NCAA and the 
AIAW are substantially different as they relate to the regulation of 
women’s athletics and, according to certain commentators, imposition of 
certain NCAA rules on the conduct of women’s athletics could raise 
significant questions of compliance with Title IX or questions of equal 
protection.” Before examining the compliance issues that might be rais- 
ed, it is helpful to briefly review the basic purposes of the two organiza- 
tions and the pertinent regulations applicable to women’s athletics. 

The NCAA has been the national governing body for intercollegiate 
athletics for men since 1906.% Among its purposes are “[t]o initiate, 
stimulate and improve intercollegiate athletic programs for student- 
athletes and to promote and develop educational leadership, physical 
fitness, sports participation as a recreational pursuit and athletic ex- 





** The National Association of Intercollegiate Athletics (NAIA) is another organization 
originally designed to serve male athletes and which now includes females. 

* See Kansas City Star, July 8, 1981, at 1c, col. 1. 

*® It should be noted, however, that the NAIA has added women to its governing board 
and now holds women’s championships. See Chronicle of Higher Education, May 26, 1981, at 
8, col. 3. For a position statement by the NAIA on championships for women, see Chronicle 
of Higher Education, Dec. 8, 1980, at 8, cols. 1-5 and 9, cols. 1-3, and 10, col. 1. 

* Letter from Renouf & Polivy to AIAW Executive Committee (Sept. 12, 1980). The 
utilization of both sets of rules at one institution could raise similar legal issues. 

* See Banoff & Berscheid, A Commentary on Women’s Athletics, 28 ON Campus WITH 
WOMEN 2 (Fall 1980). 
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cellence. ...”* The AIAW was founded in 1971” to “provide governance 
and leadership dedicated to the assurance of standards of excellence and 
educations soundness in women’s intercollegiate athletics.”® The pur- 
poses of the two organizations appear compatible; whether the rules of 
the organizations are compatible with Title IX and the policy interpreta- 
tion is, however, another issue.” HEW, in its December 1979 policy inter- 
pretation of Title IX, noted that a modification of the interpretation with 
respect to intercollegiate athletic association rules would not be 
beneficial. The response to the comment raising this issue stated: “[t]he 
differences between rules affecting men’s and women’s programs are 
numerous and change constantly. Despite this, the department has been 
unable to discover a single case in which those differences require 
members to act in a discriminatory manner.”” The comment went on to 
conclude that “[t]he fact that institutions respond to differences in rules 
by choosing to deny equal opportunities, however, does not mean that 
the rules themselves are at fault; the rules do not prohibit choices that 
would result in compliance with Title IX.” Whether HEW accurately 
evaluated the difference in the organizations’ rules and the ultimate ef- 
fect of these rules is not settled.” Renouf and Polivy, in their September 
1980 memorandum to the AIAW Executive Committee, discussed the 
issue of whether the imposition of common rules on male and female 


athletes could create legal difficulties for an institution attempting to 
comply with Title IX. That memorandum concluded that because institu- 
tions were required under Title IX to serve the interest and abilities of 
male and female athletes to an “equivalent” degree, imposition of certain 
NCAA rules on women could raise significant questions concerning com- 
pliance with Title IX.’® For example, the NCAA five-year rule™ might 
be held to impose significant disabilities upon women who interrupt 





% NCAA Const. 2-2-(a). 

“ The AIAW was established by women athletes in 1971 and replaced the Commission 
on Intercollegiate Athletics for Women which was originated in 1967 by the Division for 
Girls’ and Women’s Sports, now the National Association for Girls and Women in Sport 
(NAGWS). The AIAW grew from a membership of 280 institutions in 1971 to an active 
membership of 961 institutions for 1980-81. On June 1, 1979, the AIAW became a separate 
legal entity. See AIAW, HANDBOOK OF THE ASSOCIATION FOR INTERCOLLEGIATE ATHLETICS FOR 
WoMEN 1 (1981-82). 

© Ia; 

* Many colleges and universities have “expressed concern that the differences in the 
rules of intercollegiate athletic associations could result in unequal distribution of benefits 
and opportunities to men’s and women’s athletic programs, thus placing the institutions in a 
posture of noncompliance with Title IX.” 44 Fed. Reg. 71, 422 (1979) (comment). These institu- 
tions were responding to a section in the Title IX regulation that stated: “The obligation to 
comply with [Title IX] is not obviated or alleviated by any rule or regulation of any .. . 
athletic ... or other ... association. .. .” 45 C.F.R. § 86.6(c) (1980). 

” 44 Fed. Reg. at 71,422 (1979). 

wie 

* See note 97 supra and accompanying text. 

1 See Renouf & Polivy, supra note 91. 

11 See note 132 infra. 
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their college educations more often than men for non-athletic reasons 
such as pregnancy. To determine whether the imposition of common 
rules (or different rules for males and females) would pose an issue of 
non-compliance with Title IX and to evaluate the significance of the dif- 
ferences in NCAA and AIAW rules, those areas in which the differences 
are most striking must be examined. 

The areas in which the two organizations’ rules differ that are of 
potentially greatest impact upon the conduct of women’s programs are 
recruiting, financial aid, eligibility, and championships. A description of 
those rules follows. 

1. Recruiting. NCAA bylaws regulate the contacts by an institu- 
tion that are permitted with a prospective student-athlete.’” Permitted 
contacts include transporting the prospective student-athlete to the in- 
stitution’s campus; entertaining the student on campus; initiating 
telephone contact with the student or the student’s family for the pur- 
pose of recruitment; visiting the student or student’s family for the pur- 
pose of recruitment; and entertaining the student’s family on campus.’ 
Division I and Division II schools™ are limited in the number of contacts 
that may be made prior to the student’s signing of the National Letter of 
Intent.’ Institutions are permited three off-campus contacts and three 
additional off-campus contacts at the student’s school with the written 
approval of the school’s executive officer."° No contact may be made with 
a student-athlete until such person has completed his or her junior year 
of high school.’” Additionally, there are restrictions concerning the dates 
between which contacts are permitted.” Institutions may finance one 
visit by the student to the institution for a period of forty-eight hours.’” 
There is also a limit on the number of students an institution can finance 
for trips to the campus.'” Prospects may accept trips to six 
institutions." No tryouts are allowed for prospective student-athletes 
under NCAA regulations.'” 

AIAW regulations differ from NCAA rules in that they prohibit any 
off-campus individual solicitation of a prospective student-athlete except 
by telephone or mail.’* Prospects may visit the campus of an institution, 





2 NCAA By .aw 1-1-(a). 

8 Td. at 1-1-(a)-O.I. 100. 

‘* Division membership critieria are set forth in NCAA ByLaw 10 and include such con- 
siderations as the number of sports offered, the attendance at home football games, the 
minimum seating capacity of the stadium, etc. 

'* NCAA By aw 1-2-(a). 

el ( 

107 Td. 

wat. 

1 Td. at 1-8-(a). 

"0 Td. at 1-8-(b). 

"1 Td. at 1-8-(e). 

"2 Td. at 1-6-(a). 

"3 AIAW REGULATIONS § II. 
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but transportation (other than local) may not be provided by the institu- 
tion unless it is provided for prospective students in all disciplines as a 
part of the regular admission process of the institution." The institution 
may pay expenses (other than transportation) for one on-campus visit by 
a prospect.’ The visit is limited to two days.’ Auditions by prospects 
are allowed.'” There is no limit on the number of telephone or mail con- 
tacts which may be made by an institution.'” 

It is clear that there are some major differences in the NCAA and 
AIAW rules concerning recruitment. The primary areas of difference 
are: the AIAW does not allow off-campus personal visits with a prospec- 
tive student-athlete; the AIAW does not allow for the payment of 
transportation expenses for an on-campus visit; and the AIAW allows 
auditions for prospects while the NCAA does not. These differences, 
especially the first two, might serve as the basis for a claim of a violation 
of Title IX. The regulation, promulgated under Title IX, states in part 
that “[institutions] must provide reasonable opportunities for [award of 
financial assistance] for members of each sex in proportion to the number 
of students of each sex participating in . . . intercollegiate athletics."” 
The regulation also states that a recipient institution cannot, on the basis 
of sex, “limit eligibility for such assistance. ...”'° Thus, one might argue 
that by limiting the amount of off-campus personal contact an institution 
can have with female prospects under the AIAW rules and by pro- 
hibiting the payment of transportation costs to campus, female athletes 
are less likely to be encouraged and, therefore, have fewer actual oppor- 
tunities to participate in intercollegiate athletics as compared to male 
athlete prospects who can be more extensively recruited under NCAA 
regulations. An institution that elects to employ NCAA regulations for 
men and AIAW regulations for women may find itself open to challenges 
alleging a violation of equal protection or of Title IX. 

2. Financial aid. Under provisions of the NCAA Constitution, per- 
sons receiving financial aid based upon athletic ability cannot receive in- 
stitutional aid which, when combined with certain other sources, in- 
cluding Basic Educational Opportunity Grants (BEOG) exceeds ‘“com- 
monly accepted educational expenses.” Student-athletes can receive 
BEOGs and athletic scholarships so long as the total amount received 
does not exceed the value of tuition and fees, room and board, plus the 





™ Td. at § II.B.1.b. 

1 Id. at § 11.B-1.a. 

116 Td. 

117 Td. 

118 Td. 

"9 45 C.F.R. § 86.37(c) (1980). 

45 C.F.R. § 86.37(a) (1980). 

*1 See, e.g., Pavey v. University of Alaska, 490 F. Supp. 1011 (D. Alas. 1980). 
2 NCAA Const. 3-4-(e). 
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amount for miscellaneots expenses as established under BEOG regula- 
tions.’” 

AIAW regulations limit financial aid to tuition, fees, room, and 
board.’ Student-athletes may not receive financial aid for books;’” 
books, however, may be loaned to the student.'* The AIAW does not 
regulate any financial aid that is received by a student-athlete unless 
such aid is based in whole or part on the criterion of athletic ability.'” 

Both the NCAA and the AIAW have limits on the number of 
scholarships based on athletic ability that may be provided per sport. 
Under AIAW rules, a student on partial scholarship aid counts as one 
award for the sport, regardless of the amount of aid provided the stu- 
dent.’* Except for football and basketball, the NCAA allows the ad- 
ministration of financial aid awards based upon athletic ability on an 
equivalency basis, that is, an institution may have any number of reci- 
pients of financial aid so long as the total amount of dollars awarded does 
not exceed the maximum sport award number times the value of com- 
monly accepted educational expenses.’” Under current NCAA rules, 
wise allocation of aid to athletes eligible to receive BEOGs can increase 
the number of student athletes who can receive what are the equivalent 
of full scholarships. Because of the AIAW limitation on awards which is 
determined by the number of persons receiving any aid, such an increase 
in the number of student athletes receiving aid is not allowable. It is 
possible, however, under AIAW rules for an individual athlete to receive 
more dollars (counting both the athletic scholarship and the BEOG) than 
is possible under NCAA rules. 

Within the area of financial aid, one can allege that potential 
discrimination could exist at an institution that employed only the 
NCAA rules or both the NCAA and AIAW rules. Women attending in- 
stitutions that have adopted the NCAA rules for both male and female 
athletes can argue that their ability to receive other financial aid, in addi- 
tion to their athletic scholarships, has been restricted as compared with 
other females at institutions who have adopted the AIAW rules. On the 
other hand, using a Fluitt argument, male athletes at institutions that 





23 Td. 3-4-(e), 3-4-(d). A federal district court in Kansas found unconstitutional the NCAA 
rule that prohibited an athlete at the University of Kansas from receiving a BEOG in addi- 
tion to his athletic scholarship. Wiley v. NCAA, No. 76-83-C5 (D. Kan. Aug. 9, 1976). The 
court held that the NCAA rule was unconstitutional under the equal protection clause of the 
fourteenth amendment because it bore no rational relationship to the policies and purposes 
of the NCAA. On appeal, the Tenth Circuit held there was no substantial federal question 
raised in Wiley’s petition and dismissed the case. Wiley v. NCAA, 612 F.2d 473 (10th Cir. 
1979), cert. denied, 446 U.S. 943 (1980). 

4 ATAW REGULATIONS § III.A.1. 

125 Td. 

6 Td. § III.A.2.a. 

"7 Td. § III.B.1. 

#8 Id. § III.C.3. 

NCAA By aw 6-5-(h). 
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have adopted the NCAA rules for men and AIAW rules for women can 
argue that they are unjustly discriminated against in their ability to 
receive additional financial support, e.g., BEOGs, that are available to 
female athletes. Finally, females in institutions employing both sets of 
regulations can raise the issue of discrimination in the method used to 
determine the number of scholarships available to male versus female 
athletes. Independent of the amount of the award, AIAW limits the 
number of scholarships available to women; the NCAA rules do not have 
that limitation and, therefore, more males can be given scholarships if 
additional monies are found to supplement the athletic scholarship 
monies. In addition to raising equal protection questions, all of the above 
allegations could also be interpreted as potential violations of the Title 
IX regulation concerning financial assistance.” 

3. Eligibility. NCAA bylaws allow student-athletes to engage in 
three seasons of intercollegiate competition after the freshman year 
(Division I) and four seasons of intercollegiate competition in Divisions II 
and III." Student-athletes must complete their seasons of participation 
within five calendar years from the beginning of the semester or quarter 
in which they first register at a collegiate institution, except for time 
served in the armed forces, with official church missions, or in a foreign 
aid service of the United States government.'’” 

Under AIAW regulations, student-athletes may participate in no 
more than four intercollegiate seasons of play in any one sport, but there 
is no time limit on when the four seasons may be used.'” 

NCAA regulations require a student-athlete to be enrolled in twelve 
semester or quarter hours of credit.“ Grade averages are those set by 
the institution and the conference in which the student-athlete is par- 
ticipating.“*» Under NCAA regulations, a student-athlete may be re- 
quired to attain a grade point average higher than that which would con- 
stitute normal progress as defined by an institution because NCAA 
regulations defer to those of the conference in which the student-athlete 
is participating.’ AIAW rules require a student-athlete to be enrolled 
full-time and to be making normal progress as defined by the 
institution.” 

One of the primary differences in the NCAA and AIAW rules con- 
cerning eligibility appears to reflect the AIAW’s recognition of the need 





' 45 C.F.R. § 86.37(c) (1980). 

‘8! NCAA By.aw 6-5-(h). 

182 Td. 4-1-(a). 

83 ATAW REGULATIONS § I.A.3. 

'* NCAA Byzaw 5-1-(c). 

88 Td. 5-1-(j). 

‘8 For example, Big Eight Conference Rule 2.2 establishes minimum grade-point 
averages for eligibility. These averages may be different than those set by an individual Big 
Eight institution for continued student enrollment. See Page v. Curators of Univ. of 
Missouri, No. CV 180-147cc (Feb. 1, 1980), note 74 supra and accompanying text. 

137 ATAW REGULATIONS § I.A.6. 
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to provide a flexible time frame in which female athletes can complete 
their athletic experience, thus taking into consideration family needs and 
the issue cf pregnancy. Therefore, under the AIAW rules, it appears 
that a female athlete may drop out of school (and, therefore, athletic com- 
petition) for any length of time, e.g., to have a baby or raise a family, and 
still be able to come back and compete as long as she has not participated 
in more than four intercollegiate seasons of play. A female athlete 
attending an institution that abides by NCAA rules alone, therefore, 
could raise an equal protection issue by arguing that she is discriminated 
against on the basis of her sex. Although both men and women would be 
required to complete their seasons of participation within five calendar 
years from the beginning of the semester in which they first registered 
at a collegiate institution, women are more likely to drop out of school 
due to family responsibilities (including pregnancy) than are men. Alter- 
natively, men competing at an institution that employs both NCAA and 
AIAW rules can argue that they are unjustly discriminated against since 
they do not have an unlimited period of time, as women do under AIAW 
rules, to complete their playing seasons. 

Another argument that has been raised in this area involves the dif- 
ferences in AIAW and NCAA rules concerning grade point averages. 
The NCAA regulation basically states that the required grade point 
average for a student-athlete is to be set by the conference in which the 
student-athlete’s institution is a member. AIAW rules, however, state 
that the required grade point average for a student-athlete is deter- 
mined by the institution where the student is enrolled. Thus, for exam- 
ple, one could have a situation where a conference required a higher 
grade point average for a student-athlete to be considered eligible than 
the grade point average required (for normal progress) by the institution 
which the student was attending. In this type of situation, men under 
NCAA rules could conceivably be required to have higher grade point 
averages to remain eligible than women at the same institution which 
followed AIAW rules.'® 

4. Championships. Under NCAA policies and procedures, institu- 
tions desiring to host championship events submit budgets to the NCAA 
projecting anticipated income and expenses for administering the 
event.’” This in effect constitutes a form of bidding for the event. The 
NCAA then chooses the site of the event and approves a budget for the 
event. If gross receipts from the event are not sufficient to meet the ap- 
proved expense budget, the NCAA will reimburse the host institution 
for the difference up to the amount of the approved budget. Host in- 
stitutions must absorb the cost of any expenditures in excess of the ap- 
proved budget, even if gross receipts exceed the original budget.™ 





‘8 See Page v. Curators of Univ. of Missouri, at note 73 supra and accompanying text. 
‘8 1981 NATIONAL COLLEGIATE BASKETBALL CHAMPIONSHIP HANDBOOK 21 (1981). 

140 Td. 

141 Td. 
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Policies concerning transportation expenses and per diem 
allowances for institutions competing in championship events are set 
periodically by the NCAA. For example, for the 1980-81 basketball cham- 
pionships the NCAA guaranteed transportation expenses (actual cost of 
transportation, not to exceed air coach fare by the most direct route,’” 
and provided a fifty dollar per diem allowance.” For the 1981-82 season, 
however, the per diem will be provided only in those sports which 
generate enough revenue to support the per diem allowance. 

The AIAW advances the philosophy of institutional support of 
events. This philosophy is reflected in the AIAW policies concerning pro- 
fit and loss on championship events and allocation of television income 
derived from televising of AIAW events. Championship profit or loss is 
determined by subtracting the administrative costs of conducting cham- 
pionship events from all championship income derived from entry fees, 
gate receipts, program sales, and external financial support.'* Any finan- 
cial loss incurred is the responsibility of the host institution,“ and any 
profit is shared equally between the host institution and the AIAW.™ 
Under the AIAW Television Plan approved in 1979,’ television receipts 
from various events are divided according to severa! formulae between 
the AIAW, regions, and, in certain instances, participating teams.'” 
When reimbursement for expenses is allowed from television revenues, 
expenses are defined to include coach air fare and necessary ground 
transportation, fifteen cents a mile for auto expenses, actual lodging ex- 
penses at a double rate, and twelve dollars per day for food.’ Whether 
any reimbursement occurs depends upon the gross revenue derived from 
events. Thus, there is no guaranteed support for the conduct of cham- 
pionship events and travel to such events under AIAW rules. 

As with the other areas previously discussed, problems may arise at 
institutions that employ both the NCAA rules (for men) and the AIAW 
rules (for women). The AIAW provides very little guaranteed financial 
assistance for the conduct of athletic championship events and travel to 
these events, while the NCAA finances both. Institutions, thus, may be 
faced with demands from women (under equal protection arguments) to 
provide that assistance to women that the NCAA provides to men. If the 





18 Td. at 22. 

“8 Td. at 21. 

““ Telephone interview with Thomas W. Jernstedt, Asst. Executive Director of the 
NCAA (Sept. 2, 1981). 

“8 ATAW REGULATIONS § VI.N.1. 

“6 Td. at § VI.N.2. 

“7 Td. at § VI.N.3. For 1982, profit from Division I basketball championships will be 
distributed as follows: 50% to participating institution, 30% to the AIAW, and 20% to the 
host institution. 

“8 AIAW HANDBOOK 1981-1982, at 75. 

“° Td. Participating teams share in gross revenue only in events other than AIAW na- 
tional championships, AIAW regional championships, or AIAW sponsored special events. 

ead! 
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institutions cannot or will not provide such support, they will be 
vulnerable to both allegations of a denial of equal protection and a viola- 
tion of Title IX’ since women conceivably could be denied the opportun- 
ity to participate in championship events when an institution uses the 
two sets of rules. 

5. Other. Other areas in which NCAA or conference procedures 
differ from AIAW procedures are practice seasons and hardship 
deferments. The NCAA restricts preseason practice in basketball to no 
earlier than October 15 of any year’” and postseason practice in basket- 
ball is prohibited.’* National AIAW regulations do not address pre- or 
postseason practice. These are regulated at the state level and may 
therefore differ among conferences as well as differing from men’s 
rules.’™ 

Requests for waiver of AIAW policies or regulations, including 
seasons of eligibility, must be made to the AIAW Ethics and Eligibility 
Committee, and such requests shall not be considered by regional AIAW 
committees.'® In all but certain unique situations,’ waivers for men are 
considered by the conference, not the NCAA. A hardship deferment, 
that situation which results when a student-athlete is incapacitated by 
injury or illness and so is allowed an additional period of eligibility, is ad- 
ministered by the allied conferences of the NCAA in accordance with the 
general NCAA regulations.’” This, too, creates a situation in which men 





‘| The regulation promulgated under Title IX requires that there be equa! opportunity 
for members of both sexes with regard to travel and per diem allowance. 45 C.F.R. § 
86.41(c)(4) (1980). This has been interpreted to require equivalence for men and women in the 
following areas: the method of transportation; the type of housing furnished during the 
travel; the length of stay before and after an event; the per diem allowance; and the dining 
arrangement. 44 Fed. Reg. 71,416 (1979). Additionally, both the regulation and the inter- 
pretation require institutions “to accommodate effectively the interests and abilities of 
students to the extent necessary to provide equal opportunity in the selection of sports and 
levels of competition available to members of both sexes.” 44 Fed. Reg. 71,417 (1979), citing 
and interpreting, 45 C.F.R. § 86.41(c) (1) (1980). More specifically, the policy interpretation re- 
quires that compliance with the regulation be assessed by examining “[w]hether the com- 
petitive schedules for men’s and women’s teams, on a program-wide basis, afford propor- 
tionally similar numbers of male and female athletes equivalently advanced competitive op- 
portunities ....” 44 Fed. Reg. 71, 418 (1979). This particular section appears to specifically re- 
quire that both sexes have an equal opportunity to engage in advanced competitive oppor- 
tunities, e.g., championships. If financial constraints imposed by the AIAW rules result in 
fewer opportunities for advanced competitive opportunities for females as compared to 
males acting under the NCAA rules, then there appears to be a violation of the Title IX 
policy interpretation. 

8 NCAA By .aw 3-1-(a). 

88 Td. at 3-4-(b). 

'* Members of most athletic conferences are drawn from more than one state. 

5 ATAW REGULATIONS § V.A.1. 

8 NCAA By.aw 5-3. 

'*? NCAA By.aw 5-1-(d). See, e.g., Big Eight Conference Rule 2.5. 
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and women may be governed in the same situation by rules having differ- 
ing impact.’ 

In analyzing the above-described differences in rules, it is useful to 
consider the issues raised in the Fluitt and Page cases.'® It appears that 
those institutions that adopt NCAA rules for both men’s and women’s 
programs will eliminate the basis of suits which allege discrimination 
because of the differing rules of different governing associations and the 
corresponding differing impact upon male and female athletes. As 
Renouf and Polivy pointed out,’ however, those institutions with com- 
mon rules may face other challenges, such as that described for the five- 
year eligibility rule of the NCAA," which may have a disparate impact 
on women. 


B. 1981 Changes in NCAA Governance Policies 


In 1980, the NCAA announced plans to incorporate women’s sports 
into its programs. This announcement immediately sparked much com- 
mentary and controversy. Outcries arose from supporters of the AIAW 
that such plans would result in a loss of autonomy for women in college 
sports.’” Such predictions may have been based on the fact that the 
NCAA, because it governs only men’s programs, has been overwhelm- 
ingly dominated by male institutional representatives. While the institu- 


tional representatives who cast the votes on NCAA issues are selected 
by the institutions participating in the NCAA,’ almost without excep- 
tion, until very recently, these representatives have been men. The 
NCAA, because of actions such as the suit it filed against HEW,™ has 
been accused of being “one of the leading and vocal opponents of the im- 
plementation of federal equal opportunity legislation in college sports.” 
It is not surprising that the AIAW and other supporters of autonomous 
control by women of women’s intercollegiate athletics opposed proposals 
‘that were considered at the NCAA convention in January 1981, that 
would admit women to positions on the NCAA governing boards and 
committees and that would establish NCAA championships for women.’ 





18 See Fluitt v. University of Nebraska, 489 F. Supp. 1194 (D. Neb. 1980); note 70 supra 
and accompanying text; Page v. Curators of Univ. of Missouri, note 74 supra and accompany- 
ing text. 

159 Td. 

1 See Renouf & Polivy, supra note 91. 

*! NCAA By .aw 4-1-(a). 

'® See Banoff & Berscheid, supra note 92. 

8 NCAA Const. 3-2, 5-1-(a)-(6), 5-6-(d). 

'* NCAA v. Califano, 622 F.2d 1382 (10th Cir. 1980). 

5 See Renouf & Polivy, supra note 91. 

At the NCAA convention in January 1981, member institutions adopted the govern- 
ance plan which proposed to bring women into the NCAA governance structure. The 
membership also voted to offer NCAA championships for women in all three NCAA divi- 
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The NCAA official position concerning the proposed changes was 
that they would give women “the opportunity to inaugurate a plan to in- 
volve women in all aspects of the governance and day-to-day operation of 
what traditionally has been an all male organization.”'’” The NCAA state- 
ment also pointed out that the opportunities for women to serve on 
NCAA committees would “be advantageous to the professional develop- 
ment of women administrators and provide future opportunities for the 
present female student-athlete.” 

The AIAW responded in a position statement also reproduced in the 
Chronicle of Higher Education.’® The statement stressed the founding 
principles of the AIAW: to provide a national championship program for 
female athletes and to develop a governance system that served, rather 
than exploited, student-athletes while avoiding the excesses that had 
typified the more visible men’s athletic programs.'” The AIAW cham- 
pionship program was described as designed to achieve public exposure 
for female athletes and to provide television revenue to benefit AIAW 
institutions. The AIAW stressed that its regulatory scheme was ex- 
emplified by much less costly recruitment rules, across the board limita- 
tion of athletic aid to tuition and fees, and flexible competitive division 
structure. AIAW proponents stated that an alternative model for 
women’s championships could result in unjustified and expensive pro- 
gram duplication.’ The Association anticipated that if institutions re- 


quired women’s programs to compete in non-AIAW championships, the 
pool of membership institutions would diminish, travel distances and 
costs would increase, and institutions that find they have few financial 
resources for athletics would be forced to limit athletic programs to 
fewer sports for fewer students. The AIAW anticipated a chaotic transi- 
tion period during which institutions could apply any state, conference, 
regional, or national rules to women’s programs and forecasted an ero- 





sions. The adoption of that legislation resulted in the expansion of the NCAA Council to 
twenty-two members, NCAA Const. 5-1, and the expansion of the Executive Committee to 
twelve members, NCAA Const. 5-2. Positions on the Council, Steering Committees and Ex- 
ecutive Committee were allocated for women. NCAA Const. 5-1; 5-2; 5-1-(a)-(5)-(iv). Under the 
general formula established to determine the make-up of the steering and general commit- 
tees, one-third of the positions are to be allocated for women, one-third for men, and one- 
third are unallocated and therefore available to either sex. NCAA Const. 5-1-(a)-(5)-(iv); 
ByLAw 11. According to NCAA president, James Frank, these ratios were based upon the 
current participation ratio of two male athletes to each female athlete. NCAA News, May 15, 
1981, at 3, col. 1. The NCAA will offer championships for women in twenty-nine sports. Jd. at 
3, col. 2. President Frank stated in May 1981 that the availability of NCAA championships 
would facilitate compliance of NCAA members with Title IX because more championships 
would provide more events from which institutions could choose in offering equivalent op- 
portunities to male and female athletes. Jd. 

'? Chronicle of Higher Education, Dec. 8, 1980, at 9, col. 1. 

wm dvavlreol. 1. 

® Td. at 8, col. 1-4. 

1” Td. at 8, col. 1-2. 

Td. at 8, col. 4. 
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sion of the ability of women to affect athietic programs. This latter 
prediction resulted from the recent merger of many men’s and women’s 
athletic departments and the fact that institutions under the NCAA pro- 
posal would have only one representative for the combined programs.'” 

Under the plan adopted by the NCAA at its 1981 convention, for the 
four-year period between 1981 and 1985 an NCAA member institution 
can enter its women athletes and teams in NCAA events under either 
NCAA rules or the published rules of any recognized state, conference, 
regional, or national organization that had been used to govern the in- 
stitution’s women’s program prior to August 1, 1981.'” Thus, ifan NCAA 
institution had been operating under AIAW rules prior to August 1, 
1981, it could continue to operate under those rules for its women’s pro- 
gram for those athletes and teams participating in NCAA events. In- 
stitutions must apply one organization’s rules to its entire women’s pro- 
gram, however.'“ The NCAA plan also allows member institutions to 
enter athletes in women’s championships offered by any other organiza- 
tion during the four-year period unless the rules of the other organiza- 
tion prohibit it from doing so.'” By August 1, 1985, each member institu- 
tion must declare whether it will affiliate its women’s program with the 
NCAA." If it does not, it may affiliate with any other organization it 
chooses but would relinquish eligibility for NCAA women’s champion- 
ships.'” 

By early summer, 1981, the AIAW had lost about 200 of its 960 
members for the 1981-82 academic year.'” (Institutions were required 
to renew AIAW memberships by May 1, 1981.)'* The decline that oc- 
curred resulted from institutions that were not renewing AIAW mem- 
bership and those that were renewing but had announced that they 
would not compete in AIAW championships. The impact appeared 
greatest in Division I championships.” The loss of these members was 
predicted to cost approximately $90,000 in AIAW membership fees. 
More damaging was the exodus of Division I teams which generate about 
half of the AIAW’s $1,000,000 budget through television and promotional 
fees. A poll of members conducted by the AIAW apparently showed a 
direct link between the NCAA’s programs and the decisions by institu- 
tions to abandon AIAW championships. In those sports where the NCAA 
offered women’s championships, significant losses occurred in AIAW 





172 Td. 

"3 NCAA By aw 5-6-(d)-(2). 

™ NCAA News, Feb. 15, 1981, at 9, col. 1. 

"8 Td., May 15, 1981, at 3, col. 2. 

@ NCAA By aw 5-6-(a)-(2). 

177 Td. 

"8 Higher Education Daily, June 8, 1981, at 1. 

"8 HANDBOOK OF THE AIAW, 1981-1982, at 1-3. 

° Chronicle of Higher Education, June 1, 1981, at 2, col. 5. 
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membership, but there were no corresponding AIAW losses in sports 
not offered by the previously male-only NCAA." 

Given the challenges that may be raised in institutions which af- 
filiate with both the NCAA and the AIAW, colleges and universities face 
the difficult decision of what course to adopt that will best further their 
women’s programs. Legal challenges could also arise should an institu- 
tion decide to include both its men’s and women’s programs under the 
NCAA regulations alone. A careful review of the impact of continued 
participation in both organizations or the switch to the NCAA is ad- 
visable, by coaches and athletic directors, by administrative officers, and 
by legal counsel. 


IV. LOOKING FORWARD 


In the fall of 1980, supporters of women’s athletics had much reason 
for optimism and encouragement. For several years, institutions of 
higher education had been reexamining their approach to women’s athle- 
tics. Many had provided increased financial support to women’s pro- 
grams, had merged the men’s and women’s programs, and had become in- 
creasingly familiar with the issues of support for women’s athletics and 
the provision of comparable opportunities in athletics for women. The 
Department of Education had begun compliance reviews and investiga- 
tion of complaints alleging violations of Title IX in intercollegiate 





‘8! See Higher Education Daily, supra note 178. In October 1981, the AIAW filed suit 
against the NCAA in the United States District Court for the District of Columbia charging 
a violation of antitrust laws by the NCAA. The AIAW stated that the NCAA’s decision to of- 
fer women’s events was an attempt to monopolize and control women’s sports and has caused 
the loss of twenty percent of the AIAW’s membership for the current year. Chronicle of 
Higher Education, Oct. 21, 1981, at 1, col. 3. The AIAW also alleged that the NCAA has at- 
tempted to induce colleges and universities to enter its championship program and to per- 
suade commercial sponsors and broadcasters to discontinue support of AIAW events and 
that these actions constitute “an unlawful combination and conspiracy to restrain trade and 
commerce in the governance, program and promotion of women’s intercollegiate athletics.” 
Chronicle of Higher Education, Oct. 21, 1981, at 1, col. 4. The AIAW complaint alleges that 
NCAA officials erroneously told certain NCAA members that the Office for Civil Rights had 
ruled that men’s and women’s athletic programs “must be administered under the same 
governing rules.” Chronicle of Higher Education, Oct. 21, 1981, at 13, col. 3. The AIAW fur- 
ther alleged that the NCAA had violated its own constitution in establishing the women’s 
championship program. The suit asked that the NCAA be permanently enjoined from con- 
ducting or sponsoring women’s intercollegiate athletic events and from “regulating or pur- 
porting to regulate, by associational rule or interpretation or in any other manner, any 
aspect of women’s intercollegiate athletics.” Chronicle of Higher Education, Oct. 21, 1981, at 
13, col. 5. The AIAW also requested that it be awarded treble damages. The position of the 
NCAA, as announced through its attorney, William D. Kramer, is that “the claims of the 
AIAW that the NCAA has violated the antitrust laws are completely without merit ....The 
antitrust laws are designed to promote competition, not to preserve the position of an 
organization already dominant in a particular field.” Chronicle of Higher Education, Oct. 21, 
1981, at 13, cols. 1-2. 
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athletics at eight institutions.” Women alleging employment discrimina- 
tion in coaching or other areas related to athletics continued to file 
lawsuits alleging violations of Title IX as well as of Title VII and the 
Equal Pay Act.’* While the most discerning supporters of women’s 
athletics chose not to rely entirely upon the provisions of Title IX and 
the December 1979 policy interpretation regarding athletics, those same 
supporters must have been encouraged by the active involvement of the 
federal government in shaping athletic programs at institutions of 
higher education. 

The fall of 1981 found the course of women’s athletics, if not drastic- 
ally altered, at least set in new directions by the events of the preceding 
twelve months. The advent of the Reagan administration brought with it 
an immediate examination of a number of administrative regulations, in- 
cluding those promulgated under Title [X.'* While the court’s order in 
WEAL v. Harris’ required the Department of Education to complete its 
investigation and inform an institution of the results of the investigation 
within ninety days of the commencement of the onsite investigation,” by 
late spring, 1981, only one institution had received results of its investi- 
gation. In April 1981, Department of Education Secretary Terrell H. Bell 
announced new procedures for settling complaints of discrimination in 





‘8 In 1980, the Department of Health, Education, and Welfare (HEW) was divided into 
the Department of Health and Human Services and the Department of Education. The 
Department of Education took over the duties of reviewing Title IX violations. The eight in- 
stitutions notified of pending investigations are listed at note 9 supra. At the same time, Ti- 
tle IX athletic complaints were pending before OCR against eighty colleges and universities. 
Letter from the NCAA to Chief Executive Officers, et al. of NCAA Member Institutions 
(Aug. 29, 1980). By October 1981, only three of the eight institutions had received notice of 
the results of the investigation. They are the University of Akron, the University of 
Bridgeport, and the University of Hawaii. Pensacola Junior College has also received a letter 
of finding, the first letter to address a junior college athletics program. NCAA News, Sept. 
15, 1981, at 7, cols. 4-5; NCAA News, Oct. 15, 1981, at 3, col. 5. 

88 See, e.g., Burkey v. Marshall County Bd. of Educ., 513 F. Supp. 1084 (N.D. W. Va. 
1981). In this case, plaintiff alleged sex discrimination on the basis of the school board’s 
policy that refused to allow female teachers to coach boys’ sports while also paying female 
coaches of girls’ teams less than male coaches of boys’ teams. The court found that the 
refusal to allow female teachers to coach boys’ sports violated Title VII and the Civil Rights 
Act of 1871. The court also held that paying female coaches less violated Title VII, the Civil 
Rights Act of 1871, and the Equal Pay Act. 

‘* By Executive Order, President Reagan created the Presidential Task Force on 
Regulatory Relief. Among the requirements for the Task Force’s operation was the review 
of existing regulations. Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (1981). The American 
Council on Education, responding to Vice President Bush’s request to participate in the 
regulatory reform initiative being conducted by the Task Force, identified, among other 
items, that section of Title IX dealing with athletics (34 C.F.R. § 106.37(c); 34 C.F.R. § 106.41) 
and the Intercollegiate Athletics Policy Interpretation (44 Fed. Reg. 71,413 (1979)) as agenda 
items for regulatory reform. AMERICAN COUNCIL ON EDUCATION, REGULATORY REFORM AGEN- 
DA, at 2a (May 1, 1981). 

8 No. 74-1720 (D.D.C. Dec. 29, 1977). 

This is required by the Title IX policy interpretation, 44 Fed. Reg. 71,418 (1979). 
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intercollegiate athletics.” This new approach was exemplified by the 
results announced in the Department’s review of the University of 
Akron. The procedures followed by the Department of Education in that 
review allowed institutions to respond to the results of a federal investi- 
gation of athletic programs before “letters of finding” were issued in 
final form. While federal investigators concluded that women at the 
University of Akron received a disproportionately small share of athletic 
financial aid and that the university had violated Title IX by providing 
inferior coaching, facilities, recruitment programs, and other opportun- 
ities for female athletes, the Office of Civil Rights concluded that the in- 
stitution was in compliance with Title IX because it had developed a 
three-year plan to correct the deficiencies.'® 

On August 12, 1981, Vice President George Bush announced that the 
Department of Education rules and regulations promulgating Title IX 
were among those rules targeted for possible elimination or easing.’® 
Those items specified for review were “the Title IX athletic policy inter- 
pretations which require equal pay for male and female coaches, equal 
publicity expenditures for male and female athletic events, and equal 
spending on equipment and supplies for male and female athletes.” 
This announcement followed the Department of Education’s request of 
Attorney General William French Smith for permission to revoke rules 
banning sex discrimination in the employment practices of schools and 
universities receiving federal aid. The Department proposed to delete 
that section of the Title IX regulation which covers employees, stating 
that other civil rights laws adequately protect such employees and that 
the Department’s Office of Civil Rights must now concentrate its limited 
resources on investigating discrimination against students.” 

While an easing of Title IX regulations in the area of athletics at in- 
stitutions of higher education may occur and while individuals may no 
longer have the avenue of Title IX to enforce employment discrimination 
remedies, institutions of higher education will continue to remain 
vulnerable to legal action by persons alleging violations based upon sex 
discrimination in athletic programs. The Supreme Court has held that a 
private right of action exists under Title IX’ and individuals alleging 
disparate treatment for men or women in intercollegiate athletic pro- 
grams may choose to employ this avenue of enforcing their rights. And, 
as the Department of Education has stressed, allegations of discrimina- 
tion in violation of Title VII and the Equal Pay Act are still viable.’® 
Should institutions of higher education continue to operate their inter- 





'*" See Chronicle of Higher Education, April 27, 1981, at 1, col. 2. 
mw Ua.al Ss. 

” N.Y. Times, Aug. 13, 1981, at A-1, col. 1. 

9 Td. at A-15, col. 1. 

! New York Times, Aug. 4, 1981, at A-8, cols. 1-2. 

' Canhon v. University of Chicago, 441 U.S. 677 (1979). 

8 New York Times, Aug. 4, 1981, at A-8, cols. 1-2. 
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collegiate athletic programs for men and women under the rules of dif- 
ferent associations, e.g., the NCAA, NAIA, and AIAW, more actions 
along the lines of the Fluitt™ and Page’ cases can be anticipated. 

At the same time the federal government was apparently cutting 
back on its regulation of athletics at institutions of higher education, the 
AIAW had suffered serious membership losses as the result of action by 
the NCAA in January 1981, admitting women to the governance struc- 
ture of the NCAA and establishing championship programs for women 
under the NCAA. While recent events, such as the dispute by Division I 
football schools over the television policies of the NCAA and a com- 
peting package offered by the College Football Association, may have 
the long-range effect of revitalizing the AIAW, individuals committed to 
the development of strong programs for women in athletics must begin 
to consider broadening the basis of their support for such organizations. 

The critical question for women in athletics thus becomes how to 
maintain that support that is necessary for a viable women’s program in 
intercollegiate athletics when such support cannot be grounded wholly in 
enforcement by the federal government of regulations such as those pro- 
mulgated under Title IX. Parker and Lathan, in their book entitled 
Women Who Win (an excellent commentary for persons desiring to 
develop support for women’s athletics), point out that: “It is not the 
women so much that men resent as it is Title IX and the potential 
damage to what they have strived to build. They do not object to women 
athletes being treated equally so long as it does not jeopardize the pro- 
gram for males in any way.” The critical issue is how to accomplish 
enhancement of women’s intercollegiate athletic programs. If women 
cannot look to federal or state government to impose requirements upon 
institutions of higher education to provide comparable financial support 
for their programs, they must analyze the traditional patterns of support 
that have developed for men’s athletics and determine whether this 
model is acceptable. If institutions of higher education determine that 
they cannot support all programs currently existing in both men’s and 
women’s athletics, inevitable cutbacks in both areas will occur. Institu- 
tions will again rely more heavily upon private donations for the support 
of athletic programs. How women will fare in such a situation is, as yet, 
unclear. Women have begun to develop information networks and sup- 
port groups which parallel those of their male counterparts. Such sup- 
port groups are effective, however, only as women’s sports and athletics 
gain the public exposure that men’s athletics has enjoyed during the last 
half century. Most administrators of institutions of higher education are 
familiar with the complaint often heard from athletic directors that the 





'* Fluitt v. University of Nebraska, 489 F. Supp. 1194 (D. Neb. 1980). 

© Page v. Curators of Univ. of Missouri, No. CV 180-147ce (Mo. Cir. Ct. Feb. 1, 1980). 
© B. PARKHOUSE & J. LAPIN, WOMEN WHO WIN (1980). 

7 Td. at 102. 
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revenue sports, predominately football and basketball, are expected to 
generate the funds to support those non-revenue sports which have 
never enjoyed large spectator interest nor the potential for widespread 
media coverage. These include such sports as swimming, golf, and gym- 
nastics. 

Supporters of women’s athletics must use the resources of public 
relations experts, present their campaign to the media, carry the in- 
terest in women’s athletics to community groups, and continue to work 
within the administration of the athletic program at the institution 
where they are located. All those activities are premised on the develop- 
ment of teams skilled in various athletic activities which have developed 
competitive schedules. Skill and competition develop the interest of 
spectators and donors. While women’s athletic groups have stressed 
their desire to avoid the mistakes and the excesses of men’s programs, 
there are some aspects of the male athletics model that must be devel- 
oped by women in order to implement a viable program of athletic com- 
petition for women. 

If the federal government becomes decreasingly involved in man- 
dating support for female athletic programs, women, as mentioned 
above, must turn increasingly to the private sector for such support. It 
may take some period of time to deyelop a strong private support 
system, but the same was true for men—their private support did not 
develop overnight. Rather, it is necessary to engage in a variety of ac- 
tivities, in addition to those listed above, in order for women to develop a 
constituency in the private sector to support their efforts. Women must 
encourage the development of athletic activities for females, such as 
basketball, softball, track, tennis, golf, swimming, volleyball, soccer, etc. 
Title IX has opened the door for this to be done, and even if the regula- 
tion promulgated under Title IX is not actively enforced, the public 
awareness of women’s athletic capabilities cannot be erased. Women 
athletes must unite and support and promote one another by encourag- 
ing attendance at events and public coverage by the media. Solicitation 
of famous women in various fields, including sports, the arts, business, 
etc., to lend their support and endorsement will further increase public 
awareness. As female athletes begin excelling in championship events, 
more attention will be given to them. And if women take a positive, 
rather than defensive, attitude toward the public, private support will 
undoubtedly develop. 

Regardless of future regulation and interpretation of Title IX, 
nothing can turn back the clock. Women in athletics have been re- 
cognized as an untapped natural resource. People have been made aware 
of past discrimination. Changes have been made to encourage more sup- 
port. Women’s athletics will survive the potential setbacks that have 
recently developed if, and only if, women continue to “play the 
game” —fairly, justly, and with a determination to win. 





TAXING THE SALE OF 
BROADCAST RIGHTS TO COLLEGE 
ATHLETICS—AN UNRELATED 
TRADE OR BUSINESS? 


LARRY R. THOMPSON* AND J. TIMOTHY YOUNG** 


I. INTRODUCTION 


The Internal Revenue Service has recently issued two Revenue Rul- 
ings that may have major impact upon colleges and universities with 
significant athletic programs. These rulings are of particular importance 
to those institutions that have athletic contests that are broadcast on 
television and radio. In Revenue Rulings 80-295' and 80-296,’ the Service 
concluded that the sale of broadcast rights to a national radio and televi- 
sion network or an independent producer by a tax-exempt athletic 
organization does not constitute an unrelated trade or business under 
the taxation of exempt organizations section of the Internal Revenue 
Code of 1954, as amended (hereinafter referred to as Code). 


This commentary discusses the Revenue Rulings, analyzes them, 
and discusses their potential effects on colleges and universities, 
acknowledging the ever-present conflict between attempting to tax the 
sale of broadcast rights to collegiate athletic events and the unrelated 
trade or business income provisions of the Code. 


II. STATUTORY BACKGROUND OF UNRELATED 
TRADE OR BUSINESS INCOME 


A tax on the income from an unrelated trade or business of an other- 
wise tax-exempt organization was first adopted in 1950. It was proposed 
and adopted because of two principal concerns: (1) the need to eliminate 
unfair competition with private industries by tax-exempt organizations; 
and (2) to increase revenues to the United States Treasury.° 





*B.A., 1969, Wittenberg University; M.S., 1973, California State University at Los 
Angeles; J.D., 1976, the Ohio State University. Special Assistant to the President of the Ohio 
State University; formerly associated with Vorys, Sater, Seymour and Pease, Columbus, 
Ohio. Member, Columbus and Ohio State and American Bar Associations. 

**B.A., 1968, Yale University; J.D., 1973, Columbia University. Partner, Vorys, Sater, 
Seymour and Pease, Columbus, Ohio. Member, Columbus and Ohio State and American Bar 
Associations. 

' 1980-2 C.B. 194. 

? 1980-2 C.B. 195. 

5 It is stated in the legislative history to the predecessors to Code §§ 511-13 that: 

The problem at which the tax on unrelated business income is directed is 
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Section 511(a) of the Code‘ imposes a tax on the unrelated business 
taxable income of most organizations exempted from tax pursuant to § 
501(a) and on any college or university that is an agency or instrumentali- 
ty of any government or political subdivision.” The term “unrelated 
business taxable income” is defined in § 512(a) as gross income derived 
by an exempt organization from regularly carrying on any unrelated 
trade or business, as defined in § 513, less allowable deductions directly 
connected with the carrying on of such a trade or business.° 

An “unrelated trade or business,” as defined in § 513, is any trade or 
business the conduct of which is not substantially related to the perfor- 
mance by the organization of its charitable or educational purpose which 





primarily that of unfair competition. The tax-free status of these section 101 [now 
501] organizations enables them to use their profits tax-free to expand operations, 
while their competitors can expand only with the profits remaining after taxes. 
Also, a number of examples have arisen where these organizations have, in effect, 
used their tax exemptions to buy an ordinary business. That is, they have acquired 
the business with no investment on their own part and paid for it in installments 
out of subsequent earnings —a procedure which usually could not be followed if the 
business were taxable. 

In neither the House bill nor your committee’s bill does this provision deny 
the exemption where the organizations are carrying on unrelated active business 
enterprises nor require that they dispose of such businesses. Both provisions 
merely impose the same tax on income derived from an unrelated trade or business 
as is borne by their competitors. 

S. Rep. No. 2375, 81st. Cong., 2d Sess. 1950-2 C.B. 483, at 504; H.R. Rep. No. 2319, 81st Cong., 
2d Sess., 1950-2 C.B. 380, at 408. See also Treas. Reg. § 1.513-1(b) (1954). 

* LR.C. § 511(a)(1) provides that the tax is to be computed on the same basis as the cor- 
porate rate and shall be applied to all unrelated business taxable income upon those 
organizations listed in I.R.C. §§ 501(c)(1)-(22), 501(d) and 401(a) (1954). 

® Unlike most other provisions of the Code, I.R.C. § 511(a)(2)(B) specifically provides 
that the tax 

shall apply with respect to any college or university that is an agency or in- 
strumentality of any government or any political subdivision, or which is owned or 
operated by a government or any political subdivision thereof, or by any agency or 
instrumentality of one or more governments or political subdivisions. Such tax 
shall also apply in the case of any corporation wholly owned by one or more such 
colleges or universities. 
(Emphasis added). Compare with I.R.C. § 115(1) which provides that gross income does not 
include income derived from the exercise of any essential governmental function and accru- 
ing to a State or any political subdivision thereof. See also I.R.C. Letter Ruling 7904006; 
Iowa State Univ. of Science and Tech. v. United States, 500 F.2d 508 (Ct. Cl. 1974); Allen v. 
Regents of Univ. System of Georgia, 304 U.S. 439 (1938), (holding that immunity implied from 
the dual sovereignty of the States and federal government recognized by the Constitution 
does not extend to business enterprises conducted by the States for gain). 

® L.R.C. § 512(a)(1) provides: 

Except as otherwise provided in this subsection, the term ‘unrelated 
business taxable income’ means the gross income derived by any organization from 
any unrelated trade or business (as defined in section 513) regularly carried on by 
it, less the deductions allowed by this chapter which are directly connected with 
the carrying on of such trade or business, both computed with the modifications 
provided in subsection (b). 
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constitutes the basis for its exemption under § 501.’ Specifically excluded 
from the “substantially related” test is the use the organization makes of 
any profits derived from the unrelated trade or business or any need the 
organization may have for income or funds from such an endeavor.’ Thus, 
the source of the income and not its ultimate use is examined in deter- 
mining whether an activity constitutes an unrelated trade or business 
for purposes of taxation.’ 

Summarizing the Code provisions, three tests must be met to find 
unrelated trade or business income: 


(a) There must be a “trade or business;” 

(b) The activity producing income must be “regularly carried on;” 

(c) The conduct of the trade or business must not be “substantially 
related” to the exercise or performance by the exempt organization of its ex- 
empt purpose.” 


III. THE REVENUE RULINGS 


Revenue Rulings 80-295 and 80-296 are the first official Revenue 
Rulings issued by the Service with respect to the sale by an exempt 
organization of broadcast rights to an organization’s athletic events." 
This, of course, is of major significance because Revenue Rulings are 
relied upon by the courts as opposed to Private Letter Rulings which are 
not considered to be of any precedential value.” 





" LR.C. § 513(a) provides: 

The term ‘unrelated trade or business’ means, in the case of any organization 
subject to the tax imposed by section 511, any trade or business the conduct of 
which is not substantially reiated (aside from the need of such organization for in- 
come or funds or the use it makes of the profits derived) to the exercise or perfor- 
mance by such organization of its charitable, educational, or other purpose or func- 
tion constituting the basis for its exemption under section 501 (or, in the case of an 
organization described in section 511(a)(2)(B), to the exercise or performance of any 
purpose or function described in section 501(c)(3)). 

“1d. 

* Prior to the enactment of the tax on unrelated trade or business income, the 
Supreme Court of the United States had held that the test to be used in determining 
whether the income was entitled to exemption was the destination of that income and not its 
source. Trinidad v. Sangrada Orden de Predicadores, 263 U.S. 578 (1924). See also Roches’s 
Beach, Inc., v. Commissioner, 96 F.2d 776 (2d Cir. 1938). 

 T.R.C. §§ 511(a)(1), 512(a)(1), 513(a) (1954). See also Behrsin, College and University 
Leasing, Activities Evoke IRS Scrutiny, 57 Taxes 431 (1979); Kaplan, Intercollegiate 
Athletics and the Unrelated Business Income Tax, 80 COLUMBIA C.R. 1430 (1980); Myers, Up- 
date on Unrelated Business Income, 6 J. Couu. & U.L. 97 (1979). 

" Prior to the Rulings there were Private Letter Rulings, discussed at note 50-52, in- 
fra, and accompanying text involving this issue. Furthermore, although there have been 
Revenue Rulings on broadcasting, these have involved the issue of whether the presentation 
by an organization of commercial programs and related sale of advertising for air time con- 
stitute unrelated trade or business income when the entity broadcasts programs from a sta- 
tion it owns and operates. Rev. Rul. 78-385, 1978-2 C.B. 175; Rev. Rule 55-676, 1955-2 C.B. 266. 
But see Rev. Rul. 58-502, 1958-2 C.B. 271, as clarified by Rev. Rul. 80-294, 1980-44 I.R.B. 9. 

® Revenue Rulings are often given weight by the courts in deciding a particular issue. 
Carle Foundation v. United States, 611 F.2d 1192 (7th Cir. 1979); McMartin Industries, Inc. v. 
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Revenue Ruling 80-296" presented the issue of whether an organiza- 
tion created by a regional collegiate athletic conference composed of § 
501(c)(3) universities generated unrelated trade or business income when 
it received funds from the sale of broadcast rights to conference spon- 
sored athletic events to a national radio or television network. A college 
or university was not the entity involved; an athletic organization of a 
conference composed of colleges and universities was the entity at issue. 
The organization was created by the athletic conference for the purpose 
of conducting an annual competitive athletic game between the cham- 
pion of the conference and another nationally-ranked college football 
team. The entity, in all probability, is one of the collegiate football 
“bowl” organizations. The game involved in the Ruling is nationally 
televised on one of the networks. 

In a very terse analysis, the Service ruled that the broadcasting of 
such an event, and the related sale of broadcasting rights thereto, were 
“substantially related” to the exempt purposes of the organization. 
Therefore, any income generated from the sale of the television rights to 
the game was not taxable under § 511. 

At issue in Revenue Ruling 80-295" was the taxability of income 
from the sale of television and radio rights to athletic events put on by 
an organization created to govern amateur athletics and to promote 
physical exercise and education. Again, a college or university was not 
involved. Utilizing the same analysis as used in Revenue Ruling 80-296, 
the Service concluded that because the broadcasting of the athletic 
events that were sponsored, supervised and regulated by the organiza- 
tion “promotes the various amateur sports, fosters widespread public in- 
terest in the benefits of its nationwide amateur athletics program, and 
encourages public participation,” the sale of the broadcast rights did 
not constitute an unrelated trade or business. 

The analysis applied in Revenue Ruling 80-296 and implied in 
Revenue Ruling 80-295 begins with the conclusory statement that an 
athletic organization that promotes athletic competition is considered 
educational in nature and therefore exempt from federal income tax. The 
citations provided in the “bowl” Ruling for this statement are Revenue 
Rulings 67-291" and 64-275.” Those Rulings, however, did not involve the 
question of unrelated trade or business income. Instead, the Service con- 
cluded in those rulings that organizations promoting athletic programs 





Vinal, 441 F.2d 1274 (8th Cir. 1971). Private Letter Rulings, on the other hand, are not to be 
used or cited as precedent pursuant to I.R.C. § 6110(j). But see Rowan Companies, Ine. v. 
United States, 49 U.S.L.W. 4646 (June 8, 1981), where the Supreme Court of the United 
States cites to Private Letter Rulings. 

8 1980-2 C.B. 195. 

* 1980-2 C.B. 194. 

8 Id. at 195. 

© 1967-2 C.B. 184. 

" 1964-2 C.B. 142. 
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and training in athletics and physical fitness were “educational” in 
nature and therefore entitled to exemption pursuant to § 501(c)(3)."* Yet, 
the fact that an organization is exempt from taxation under § 501(c)(3) of 
the Code does not begin to answer the question as to whether the income 
received by the organization is unrelated trade or business income. By 
definition all organizations for which the issue of § 513 trade or business 
income arises are exempt. 

Although the two 1980 Rulings did not directly involve colleges and 
universities, they did proceed to discuss the traditional position of the 
Service that income from paid admissions to college and university 
athletic events, irrespective of attendance or amount paid, is income 
related to the educational purposes of the colleges and universities. The 
only justification advanced for this position is the legislative history to 
the predecessor of § 513 (§ 422(b) of the 1939 Code as amended by the 
Revenue Act of 1950). 

The legislative history to the predecessor of § 513 makes only two 
references to athletics. Both references have become very significant in 
deciding the issue regarding taxation on the sale of broadcasting rights. 
Without any explanation, the Committee Reports state “[a]thletic activ- 
ities of schools are substantially related to their educational functions. 
For example, a university would not be taxable on income derived from a 
basketball tournament sponsored by it, even where the teams were com- 
posed of students of other schools.”’® And, with a similar lack of clarity, 
the Detailed Discussion of the Technical Provisions of the Bill in the 
Committee Reports provides “[o]f course, income of an educational 
organization from charges for admissions to football games would not be 
deemed to be income from an unrelated business, since its athletic activ- 
ities are substantially related to its educational program.” 

From that bit of unexplained legislative history, the Service con- 
cluded that the exhibition of an athletic event before an audience com- 
posed of those physically present at the game or at home before the TV 
set serves the identical educational purpose. Thus, the sale of broad- 





'® Rev. Rul. 67-291, 1967-2 C.B. 184, concluded that an organization created to subsidize 
a training table for coaches and members of the university athletic teams was entitled to tax 
exemption under § 50i(c)(3). Rev. Rul. 64-275, 1964-2 C.B. 142, holds that an organization 
formed to train candidates in techniques of rowing sailboats in competition and thereby im- 
proving the caliber of U.S. Olympic candidates is an “educational” organization under § 
501(c)(3). See also Treas. Reg. § 1.501(c)(3)-1(d)(3) (1954) which defines the term “educational” 
as: 

(a) The instruction or training of the individual for the purposes of improving or 

developing his capabilities; or 

(b) The instruction of the public on subjects useful to the individual and beneficial 

to the community. 

' H.R. Rep. No. 2319, 81st Congress, 2d Sess. 37, 109 (1950), 1950-2 C.B. 380, 409; S. 
Rep. No. 2375, 81st Cong., 2d Sess. 29, 107 (1950), 1950-2 C.B. 483, 505. 

0 H.R. Rep. No. 2319, 81st Cong., 2d Sess. 37, 109 (1950), 1950-2 C.B. 380, 458; S. Rep. 
No. 2375 81st Cong., 2d Sess. 29, 107 (1950), 1950-2 C.B. 483, 559. 
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casting rights and resultant broadcasting do, according to the 1980 
Revenue Rulings, contribute importantly to the accomplishment of the 
exempt purpose. 

Revenue Rulings 80-296 and 80-295 are consistent with the Private 
Letter Rulings issued earlier by the Service involving precisely the same 
issues regarding similar entities.” 

Letter Ruling 7851004 involved the sale of broadcast rights by an 
organization conducting an annual college football game—the “Y 
Classic.” The sponsorship of the football game between the champion of a 
conference controlled by the organization and another nationally-ranked 
collegiate team was the only activity of the organization. The sale of the 
broadcast rights was the organization’s primary source of income. In con- 
cluding that the organization did not have unrelated trade or business in- 
come, a more thorough analysis than that provided in Revenue Rulings 
80-296 and 80-295 was advanced. 

The three criteria for unrelated trade or business income —(a) 
whether there is a ‘trade or business;” (b) whether the activity produc- 
ing income is “regularly carried on;’ and (c) whether the trade or 
business is “substantially related” to the exercise or performance by the 
exempt organization of its exempt purpose”—must be the basis for 
analyzing whether the income from the sale of broadcast rights is con- 
sidered exempt from taxation. Although all three criteria were mention- 
ed in Private Letter Ruling 7851004, the 1980 Revenue Rulings dealt on- 
ly with the third criterion. This portion of the Comment discusses the 
sale of media rights issue in relation to all three criteria. 

The sale of broadcast rights probably constitutes a trade or business 
within the meaning of the Code, at least as interpreted by the regula- 
tions and case law. Under the regulations, the test as to whether an ac- 
tivity is a trade or business is whether the activity is ‘carried on for the 
production of income from the sale of goods or performance of 
services.”” This has been interpreted to mean that a trade or business 
exists if profit is a motivating force.” 

The fact that the activity is carried on under the aegis of other 
endeavors that might be related to the exempt purpose does not change 
the conclusion as to whether the activity is a trade or business.” Thus, 
the fact that an entity, such as a bowl organization, may sponsor the ac- 





*1 Private Letter Ruling 7851004 corresponds to Rev. Ruling 80-296; Private Letter 
Ruling 7851003 corresponds to Rev. Ruling 80-295. 

* See note 10 supra and accompanying text. 

*? Treas. Reg. § 1.513-1(b) (11954). That Regulation provides an extensive definition of a 
“trade or business” for purposes of § 513. 

* Treas. Reg. § 1.513-1(b). See also Carle Foundation v. United States, 611 F.2d 1192 
(7th Cir. 1979); lowa State Univ. of Sci. & Tech. v. United States, 500 F.2d 508 C.Ct. Cl. 1974); 
American Institute for Economic Research v. United States, 302 F.2d 934 (Ct. Cl. 1962), cert. 
denied, 372 U.S. 976 (1963). 

* Treas. Reg. § 1.513-1(b) (1954). 
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tivity for purposes of presenting an athletic contest for legitimate 
athletic reasons is not dispositive of the question of whether the broad- 
casting and sale of broadcast rights constitute a trade or business. 

The income generated from the televising of collegiate football con- 
tests is certainly substantial. The amount of money involved implies that 
the requisite “profit motivation” exists so that a trade of business deter- 
mination may easily be made.” 

Such an approach is consistent with the case law. Although few 
cases in this area address the trade or business issue, the courts take the 
position that the only relevant question is whether the motivation of the 
activity is for profit. In Jowa State University of Science & Technology 
v. United States,” for example, the court included instructive language 
as it discussed the trade or business aspects of the university radio sta- 
tion operated from state appropriated funds and the university’s 
commercial-like television station, “[w]e find that reason and case law 
authority stand for the proposition that a profit motive is intrinsic to the 
concept of a business.” 

The Service has always disregarded arguments that broadcasting 
rights may be “passive income” or income from a “royalty,” and 
therefore not income from a trade or business.” Section 512 does exclude 
from unrelated taxable business income, income from dividends, interest 
payments with respect to securities, loans, annuities, royalties and 





°° The broadcasting of college football games can be very lucrative for an institution. 
The current 1978-81 contract between NCAA and ABC provides for payment of $120 million 
for a four-year period, $31 million for the 1981 season. Under the current agreement with 
ABC, each institution receives $600,000 for a national broadcast. 

The sale of broadcasting rights to college football games for the 1982 season and 
beyond is a matter of dispute. Sixty-one institutions, constituting many of the major college 
football powers except for the Big Ten and Pacific Ten conferences, belong to the College 
Football Association. That organization has negotiated a four-year agreement with NBC, 
which begins in 1982 and provides for payment of a total sum of $180 million. Each CFA in- 
stitution is to receive a minimum of $1 million over the four years and a maximum of $7.7 
million. The NCAA, on the other hand, has negotiated a four-year contract covering that 
same time period with CBS and ABC for $263.5 million. The maximum amount an institution 
may receive under the NCAA plan is $6.1 million. University of Texas at Austin v. NCAA, 
No. _____ (200th Dist., Tex. ), Warner Amex Cable Communication, Inc. v. American 
Broadcasting Companies, Inc., 499 F. Supp. 537 (S.D. Ohio 1980); Middleton, “61 College Foot- 
ball Powers v. the NCAA,” Chronicle of Higher Educ., September 2, 1981; Klein, Dispute on 
Control of College Football Will Change with Vote on TV Today, Wall St. J., Aug. 21, 1981, 
White, The Line Are Drawn in College Football TV, N.Y. Times, Aug. 23, 1981. See gene- 
rally Kaplan, Intercollegiate Athletics and the Unrelated Business Income Tax, 80 COL. L. 
REv. 1430 (1980). 

7 500 F.2d 508 (Ct. Cl. 1974). 

8 Id. at 522. 

* 1.R.C. Private Letter Rulings 7851002; 7851004; 781005; 781006; 781011; 7930043. 
Although the royalty argument has been raised in some of the Private Letter Rulings, the 
Service indicates, without explanation, that revenue received from sale of the rights are not 
royalties because the revenue earned is not in any way measured by the use made of the 
right sold. 
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rents.” Nonetheless, there may still be an argument that other passive 
income —although profit motivated—is also not income from a trade or 
business. This argument is premised on the principle adopted in Higgins 
v. Commissioner,” that expenses incurred in managing investments are 
not deductible because the taxpayer is not carrying on a “trade or 
business” within the meaning of § 162 of the Code.” This argument 
would not be available to those schools or organizations that play or pro- 
mote the game actually being televised. An argument may be made, 
however, that this rationale applies to a university whose team is not 
televised but which receives income solely because it is a member of a 
conference in which institutions share in the income derived from the 
broadcasts of other member institutions’ teams.” 

The second requirement of §§ 511-13 is that the activity must be 
“regularly carried on.” The term “regularly carried on” is defined and 
explained in the regulations.” At issue is the frequency or continuity 
with which the activities productive of the income are conducted and the 
manner in which they are pursued. The regulations indicate that this re- 
quirement is to be applied in light of the legislative purpose of §§ 
511-13—to place exempt organizations upon the same tax basis as non- 
exempt business endeavors with which they compete. Thus, a com- 
parison of the activities by a truly commercial concern with the activities 
of the tax-exempt organization is in order.® 

In the Private Letter Ruling involving the organization conducting 
the “Y Classic,”* the issue of whether the organization “regularly car- 
ried on” a trade or business was addressed. The argument advanced by 
the organization, but rejected by the Service, was that the sale of the 
broadcasting rights is of such short duration and so infrequent that it 
does not fall within the meaning of the statute. 

The regulations interpreting the “regularly carried on” provision 
state that if the normal time span of activity and the activity itself are so 
intermittent, the manner in which the activity is conducted cannot be 
considered “regularly carried on.” An example is given that income 
derived from conducting an annual dance or similar fund-raising event 
for charity is not considered “regularly carried on” trade or business. 





*° LR.C. §§ 512(b)(1)-(3) (1954). 

** 312 U.S. 212 (1941). This decision, in part, led to enactment of Code § 212 making it 
allowable to deduct expenses incurred in the production of income. 

*® But see Private Letter Ruling 7851004. 

* Various athletic conferences distribute receipts from games and broadcast rights dif- 
ferently. See generally Kaplan, Intercollegiate Athletics and the Unrelated Business In- 
come Tax, 80 Cou. L. REv. 1430 (1980). 

* Treas. Reg. § 1.513-1(c). 

* It has been noted that unfair competition is the primary, but not exclusive, con- 
sideration in determining unrelated trade or business questions. Hope School v. United 
States, 612 F.2d 298 (7th Cir. 1980). 

* Private Letter Ruling 7851004. 
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Similarly, the publication of advertising programs for sports events or 
drama performances are not ordinarily deemed to be the “regular carry- 
ing on” of business.” 

The Service, however, in the “Y Classic” Private Letter Ruling, 
determined that the “regularly carried on” requirements were fulfilled 
by the organization even though it was an annual event. Apparently, the 
Service also found the activity in the 1980 Rulings to be “regularly car- 
ried on” because there was no discussion of this issue in the Rulings. 

Instead of focusing on the sole activity of the sale of the broadcast 
rights, the Service indicated that for purposes of the “regularly carried 
on” requirement, the focus should be on both the sale and the actual 
broadcast of the game. Because the sale of the rights by itself is not con- 
sidered for purposes of the third test — the relationship of the activity to 
the tax exempt purpose —the broadcast of the game and the sale of the 
broadcast rights should be considered in tandum for this test as well. 

According to the Service, the sale of the rights and the resultant 
broadcasts of the games on a consistent basis are not so infrequent or of 
such short duration as to be considered discontinuous or periodic. The 
most important fact that seemed to sway the Service in the “Y Classic” 
Private Letter Ruling was that the game was regularly broadcast on a 
systematic and consistent basis every year, even though the event itself 
occured only once a year.” Yet, it is difficult, solely on the analysis stated 
in the Ruling, to distinguish the example given in the regulations of a 
dance or similar fund-raising event conducted annually from the broad- 
cast and concomitant sale of broadcast rights to one football game on an 
annual basis. Similarly, if the publication of advertising programs from 
sports events is not considered to be the regular carrying on of business, 
the broadcast of one football game should not necessarily constitute the 
“regular carrying on” of business. The stated analysis of the Service to 
date with respect to the “regularly carried on” requirement is not per- 
suasive. 

The succinct analysis by the Service of the “trade or business” and 
the “regularly carried on” requirements is understandable, however, in 
light of the final result. That is, the determination that the sale of broad- 
casting rights to an athletic event is substantially related to exempt pur- 
poses obviates any need for a detailed analysis of the first two re- 
quirements. Yet, the “substantially related” requirement may be one of 
the weakest reasons why the sale of the broadcasting rights is exempt 
from taxation. 

Under the third requirement, the income derived from an unrelated 
“trade or business” that is “regularly carried on” must be “substantially 
related” to the exercise and performance of the exempt purpose of the 





* Private Letter Ruling 7851004. 
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organization if it is not to be taxed. The regulations attempt to define the 
phrase “substantially related.” 

To be “related” to the exempt purpose, the conduct of the business 
activities must have a causal relationship to the achievement of the ex- 
empt purpose (other than through the production of income).” In order to 
be “substantially” related, the production or distribution of the goods or 
services producing the gross income must “contribute importantly” to 
the accomplishment the tax-exempt purpose.” The answer to this ques- 
tion obviously depends upon an analysis of all the facts and circum- 
stances as evidenced by the fact that most of the text of regulations 
under the “substantially related” test consists of examples.” 

Although certainly not required by the Code, the regulations also in- 
dicate that to determine whether the activities “contribute importantly” 
to the accomplishment of an exempt purpose, the size and scope of the ac- 
tivities involved must be considered in relation to the nature and extent 
of the exempt function to be served.” If the activities are conducted ona 
scale larger than is necessary for the performance of the exempt func- 
tions, the gross income in excess of the needs of the functions will con- 
stitute unrelated trade or business income. Yet, no guidance is given in 
the regulations as to how this test is to be applied. 

The substantially related regulations were “liberalized” by the Ser- 
vice in 1968. Prior to December 13, 1967, the regulations had provided 
that an activity is “substantially related” if the principal purpose of the 
trade or business was to further the purpose of the exempt organization.” 
Replacing the “principal purpose” test, the new regulations ask whether 
the trade or business “contributes importantly” to the exempt organiza- 
tion’s mission.‘ Presumably, an exempt organization may now conduct a 
function, the principal purpose of which is not substantially related to 
the organization’s purposes, and still avoid the § 511 tax on the income if 
the function contributes importantly to the relevant exempt purpose. 

Prior to the change in the regulations, the case law seemed to be 
somewhat inconsistent. Under the “primary purpose” test it was held in 
Mobile Arts & Sports Association, Inc.” that the income received by an 





*® Treas. Reg. § 1.513-1(d) (1954). 

wrad. 

uid: 

“ Treas. Reg. § 1.513-1(d)(3) (1954). 

“ Treas. Reg. § 1.513-2(a)(4) (1954). See also Mobile Arts & Sports Assn., Inc. v. United 
States, 148 F. Supp. 311 (S.D. Ala. 1957); Iowa State Univ. of Sci. & Tech. v. United States, 
500 F.2d 508 (Ct. Cl. 1974). 

“ Treas. Reg. § 1.513-1(d)(2) (1954). 

“ Mobile Arts & Sports Assn., Inc. v. United States, 148 F. Supp. 311 (S.D. Ala. 1957). 
Even the half-time show was considered related to the tax-exempt purpose. The court noted 
that the shows put on by the Kilgore College Rangerettes and the Mississippi Southern Col- 
lege Dixie Harlings were considered to provide entertainment with a flavoring of the arts, 
dancing and music which, according to the court, “undoubtedly [has] some educational and 
publicity value.” Jd. at 316. 
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exempt organization from the sponsorship and production of an annual 
Senior Bowl game between two all-star teams was so integral to a civic 
organization’s civic and educational purposes that the income from the 
bowl game was not considered unrelated business income. 

Yet, in Jowa State University of Science & Technology v. United 
States,” it was held under the pre-1968 regulations that the operation of 
a university’s television station, although “related” to the educational 
purposes of the university, was not such as to be “substantially” related 
so as to be exempt from taxation. The station produced instructional pro- 
grams, including university courses aired through closed circuit broad- 
casting, broadcasted agricultural and economic services throughout the 
state, presented courses in radio and television, had courses in which the 
average enrollment was 78 students, and used the facilities to offer 
courses in telecommunications as a working example of a commercial 
television station. The court concluded, however, that in its other activ- 
ities, the “commercial aspects and the emphasis on revenue maximiza- 
tion, were the overwhelming goals of the operation of the station. 
Accordingly, the business was not substantially related to the educa- 
tional purposes of the University.”” 

Although this opinion is difficult to reconcile with Mobile Arts & 
Sports Association, there are some distinguishing features. First, Mobile 
Arts & Sports Association (MASA) is both a § 501(c\(3) and § 501(c)(4) 
organization whereas the Iowa school is only a § 501(c)(3) institution. 
Because of the § 501(c)(4) status of MASA, its purpose was “civic” as well 
as educational. Second, MASA had indicated its willingness, because of 
the enhancement to the community, to continue the football game even 
at a loss. The Iowa school, on the other hand, had a clear profit motive in 
running the television station. The station financed its own operations 
by renting space from the school and in turn billing the school for air 
time. Third, and probably most importantly, the competition with pri- 
vate industry was less pervasive in MASA than in the Jowa situation. In 
the MASA circumstance, it was noted that on the date the Senior Bow] 
was held, no other football games were broadcast. In Jowa, competition 
by the school with the commercial broadcasting stations was evident. On 
balance, the unstated difference in outcome between the two cases was 





© 500 F.2d 508 (Ct. Cl. 1974). 

“" Id. at 520. There is some question as to whether Jowa State Univ. of Sci. & Tech. 
would be decided the same way under the “contribute importantly” criterion. Compare 
former Treas. Reg. § 1.513-1(a)(2) (under the pre-1968 Regulation) in which a university radio 
station is considered related if it is operated as an intergral part of the educational program 
of the university but is unrelated if operated in substantially the same manner as a commer- 
cial radio station, with Treas. Reg. § 1.513-1(d)(4)iv), Example (5), (post-1968 Regulation) 
wherein a university providing facilities, instruction and faculty supervision for a campus 
newspaper that publishes paid advertising is not unrelated taxable income because, although 
the services rendered to advertisers are of a commercial nature, they contribute to the 
university’s educational program through the training of students. See also Kaplan, supra 
note 33. 
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probably the presence of commercial competition in Jowa and the lack 
thereof in Mobile Arts & Sports Association. 

From a university’s perspective, it is fortunate that the Revenue 
Rulings on broadcasting rights are tested under the “important contribu- 
tion” criterion rather than the “primary purpose” test. It would be ex- 
tremely difficult to make a persuasive argument that the primary pur- 
pose for the broadcasting and the sale of broadcasting rights to a football 
game is to serve an institution’s educational goals. 

Even with the more relaxed criterion, however, the Revenue Rul- 
ings still offer no satisfactory justification as to why the broadcast and 
sale of broadcast rights to athletic events are substantially related —or 
now, contribute importantly —to an educational purpose. Basically, the 
only rationale proffered is that it is so because Congress once said in 
1950 that admissions to football games were educationally related. The 
inability to draw the line between a gate audience and a TV audience ap- 
pears to be the only justification for saying that the broadcasting of 
games and the concomitant sale of those broadcast rights contribute im- 
portantly to an institution’s educational purposes. 

In the Private Letter Ruling involving the “Y Classic,” the Service 
attempted to explain why the admission of an audience to an athletic 
event contributes importantly to the educational purpose of the exempt 
organization. This same reason did not become part of the 1980 Revenue 
Ruling, however. The following quotation from the Private Ruling 
demonstrates the difficulty faced by the Service in attempting to recon- 
cile 1950 legislative history with 1980 technology: 


[A]n audience for a game may contribute importantly to the education of the 
student-athlete in the development of his/her physical and inner strength 
and to the education of the student body and the community-at-large in 
heightening interests in and knowledge about the participating schools. In 
regard to the student-athlete, the knowledge that an event is ‘being ob- 
served heightens its significance, which raises the levels of both competitive 
effort and enjoyment. Attending the game enhances student interest in 
education generally and in the institution because such interest is whetted 
by exposure to a school’s athletic activities. Moreover, the games (and the 
opportunity to observe them) foster those feelings of identification, loyalty, 
and participation typical of a well-rounded educational experience.“ 


Although a local radio or television broadcast of an athletic contest be- 
tween two institutions may “heighten” and enhance those aspects bear- 
ing directly on the student-athlete, it is difficult to imagine that the 
telecasting in some place like New York City of a contest between, for 
example, the University of Southern California and the University of 
California at Los Angeles held in California has the same “heightening” 
effect. Yet, faced with this language from the 1950 legislative history, lit- 
tle more can be said. 





“* Private Letter Rulings 7851004; 7851005; 7851006; 7851011. 
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IV. IMPLICATIONS FOR COLLEGES AND UNIVERSITIES 


Although the 1980 Revenue Rulings do not involve the sale by col- 
leges and universities of broadcast rights to their football and basketball 
games, the clear implication from the holdings of the Revenue Rulings is 
that colleges and universities are protected from taxation on the sale of 
these rights. In fact, the Service states explicitly in Revenue Ruling 
80-296 that the educational purposes served by intercollegiate athletic 
activities are identical “whether conducted directly by individual univer- 
sities or by their regional athletic conference.” Clearly, the educational 
purpose served by an institution’s exhibition of a football or basketball 
game is at least equal to that served by the exhibition of such a game by 
a regional athletic conference. Accordingly, if the sale of the broad- 
casting rights and the resultant broadcasting of the games of a regional 
conference do not constitute an unrelated trade or business, the same ac- 
tivity by a college or university must also be deemed to “contribute im- 
portantly” to the accomplishment of an institution’s educational pur- 
poses. Given the Revenue Rulings, it logically follows that the income 
from the broadcast rights sale to athletic events is not taxable. 

This result is consistent with five Private Letter Rulings issued to 
universities at about the same time as the ruling on the “Y Classic.”” 
The Service indicated in those rulings that payments received by a col- 
lege or university from the sale of media rights to its sports events does 
not constitute unrelated trade or business income. Revenue Rulings 
80-296 and 80-295 reinforce by implication those conclusions. 

In Letter Ruling 7851002" it was held that a large university, ex- 
empt pursuant to § 501(c)(3), conducting 11 football games and 26 basket- 
ball games as part of its collegiate athletic program did not receive 
unrelated taxable business income from the sale of radio and television 
broadcasting rights to these games. Although the institution’s teams did 
not appear on television during the year in question, it did receive 
substantial television income as a result of participation in the proceeds 
from the athletic conference of which the university was a member. The 
institution also received income from radio broadcasts of its games. 
Analyzing whether such income constituted unrelated trade or business 
income, the Service concluded, as it did in the rulings involving the bowl 
and other athletic organizations, that the sale of the broadcasting rights 
and the broadcasting of the games “contribute importantly” to the ac- 
complishment of the university’s exempt purposes. Although the sale of 
the broadcast rights standing alone may have made no contribution to 
any exempt purposes other than the production of income, the sale and 
the actual broadcast, when viewed together, did. 





* Rev. Rul. 80-296, 1980-44 I.R.B. 10 (emphasis supplied). 
%° Private Letter Rulings 7851002, 7851005, 7851006, 785111, 7930043. 
5| Private Letter Ruling 7851002. 
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Looking to the same legislative history, as was done in the 1980 
Revenue Ruling, the Service was left with little choice other than to con- 
clude that, at least in Congress’ view, athletic activities are substantially 
related to the institution’s educational functions. From that vantage 
point the Service then concluded that there was no rational basis for 
distinguishing between presenting an athletic contest to 100,000 people 
physically present at the game and exhibiting the game on television toa 
much larger audience. Broadcasting the games and the sale of those 
broadcast rights, therefore, were deemed to contribute importantly to 
the accomplishment of the university’s exempt purposes in the same way 
that the broadcasting of a bow] game contributed importantly to the ex- 
empt purposes of the bowl organization. In fact, the same statements 
regarding the enhancement of awareness to the student-athlete are ar- 
ticulated in the university Private Letter Rulings as they were in the “Y 
Classic” ruling.” 


V. CONCLUSION 


Revenue rulings 80-295 and 80-296 do not change the status of the 
law with regard to the taxation of the sale of broadcasting rights by an 
exempt organization. Instead, the 1980 Revenue Rulings put the status 
of this issue in a more definitive form. Prior to the issuance of these two 
Rulings, a number of Private Letter Rulings had been issued to various 
universities. Those private rulings all concluded that universities that 
sold the broadcast rights to an athletic event would not be taxed under § 
511 of the Code. The new Revenue Rulings reinforce the holdings of the 
Private Letter Rulings. 

The Revenue Rulings are terse in their analysis. There is no men- 
tion made of the trade or business requirement nor of the regularly car- 
ried on requirement under the Code. Apparently, it is assumed that 
those two criteria are met. The only focus in the two Revenue Rulings is 
upon the “substantially related” test with respect to the broadcasting 
and concomitant sale of broadcasting rights to an athletic contest. Yet, 
that analysis of this latter aspect is, at best, succinct. 

It appears that the only justification that can be advanced as to why 
broadcasting of college athletics is not taxable is the legislative history 
to the predecessor of § 513. Yet, when Congress indicated that the in- 
come from admissions to football games would not constitute unrelated 
trade or business income, it probably never anticipated the expansion 
and mega-dollars now involved in the sale of television and radio rights 
to those athletic contests. Attendance at a game may well serve to 
heighten the significance of the event to the student-athlete and spec- 
tator. Arguably the broadcasting of the contests on television or radio 
does not produce this effect. Nonetheless, attempting to draw the line as 





8 See supra, note 47. 
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to when the activity becomes an unrelated trade or business would be 
extremely difficult. At the present time and under the current status of 
the law, it appears that a college or university may broadcast and sell 
broadcast rights to its athletic events, and the receipts from such sales 
will not be subject to taxation under § 511. 








UNSPORTSMANLIKE CONDUCT: 
THE STUDENT-ATHLETE, THE 
NCAA, AND AGENTS 


ROBERT H. RUXIN* 


The popular hero did the unthinkable, in the eyes of many — including his 
coach, Bob Zuppke— when he brought his enormous prestige to the cause of 
professional football. On November 22, 1925, the day after he had played his 
last college game, [Red] Grange signed a contract, negotiated by his 
manager, Charles C. Pyle, guaranteeing him at least $100,000 to play with 
George Halas’s and Dutch Sternaman’s Chicago Bears.’ 


Although Red Grange retained a manager or agent more than a half 
century ago, it is only during the last decade that agents have assumed a 
pervasive role in professional sports and among student-athletes’? with 
pro career ambitions.’ One sportswriter has observed, “Surely, the grow- 
ing power of sports agents was never more graphically shown than dur- 
ing the [wedding] ceremonies. [Pitcher Frank] Tanana’s best man was his 
agent.” 

A good agent can help a professional athlete attain financial and 
mental stability during and after his career. An incompetent or 
dishonest agent can ruin an athlete’s playing career and threaten his 
financial security for years afterward.’ An agent can also jeopardize an 
undergraduate athlete’s collegiate eligibility and cause his university to 
forfeit athletic contests and television revenue.* 





* Associate, Preston, Thorgrimson, Ellis & Holman (Washington, D.C.); A.B., 1976 
Princeton University; J.D., 1979, Harvard Law School. 

This article expands on a presentation made by the author to the Conference on Law 
and Amateur Sports, Indianapolis, August 20, 1981 (sponsored by the Center for Law and 
Sports, Indiana University School of Law, Bloomington). 

' M. PACHTER, CHAMPIONS OF AMERICAN Sport, 266 (1981). 

? “A student-athlete is a student whose matriculation was solicited by a member of the 
athletic staff or other representative of athletic interests with a view toward the student’s 
ultimate participation in the inter-collegiate athletic program.” Constitution and Interpreta- 
tions of the National Collegiate Athletic Association, art. 3, § 1, Official Interpretation 1, 
reprinted in [1980-81] MANUAL OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 
{hereinafter cited as NCAA Manual]. 

° See, e.g., Barnes, Agent’s Role Draws Fire, Washington Post, August 10, 1980, § D 
at 1 [hereinafter cited as Barnes]; INQUIRY INTO PROFESSIONAL SporTS: HousE SELECT ComM. 
ON PROFESSIONAL SPoRTS, FINAL REPORT H.R. REP. No. 94-1786, 94th Cong., 2d Sess. 70-71 
(1977) [hereinafter cited as House REPoRT]. 

* MILLER, BRIDEGROOM TANNANA TOSSES BOUQUET AT ANGELS, THE SPORTING NEws, 
February 4, 1978 at 48. 

5 See generally, WEISTART AND LOWELL, THE LAw OF Sports, (1979) 319-33, especially 
note 709-14 and accompanying text [hereinafter cited as Weistart]. See also Barnes, supra 
note 3; HOUSE REPORT, supra note 3, at 73-76. 

® See accompanying text, infra note 90. 
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The rise of agents can be attributed to the athlete’s increased 
bargaining power since the mid-1970’s.’ Two factors primarily account 
for the athlete’s stronger position: (1) In the 1970’s competition from new 
leagues against the established leagues in football, basketball, and 
hockey boosted salary levels* and other benefits; (2) The opportunity to 
enter the open market as a free agent— won by arbitrators’ decisions," 
lawsuits," and collective bargaining drawing on the leverage obtained 
from those decisions and suits’— has given athletes an alternative to ac- 
cepting a team’s final offer. Moreover, major league teams have been 
willing to pay higher salaries because of profitable television contracts” 
and the promise of cable television revenues." 

Agents help individual athletes take advantage of their bargaining 
power.” Unfortunately, however, agents may also take advantage of the 
athlete."° For example, consider the plight of Dennis Duval, an all- 
American basketball player at Syracuse University and briefly a guard 
with two National Basketball Association teams. “I’m the victim of a 
crime and I’m being asked to pay for it,”’’ Duval told a federal court as 
he filed for bankruptcy. His agent, Richard Sorkin, handled his money 





7 See generally, H. KLEIN, THE GOLDEN AGE OF SALARIES, INSIDE Sports, August, 
1981, at 58, especially chart at 69. 

§ See, e.g., Zinn v. Parrish, 644 F.2d 360, 361 (7th Cir. 1981); Munchak Corporation v. 
Cunningham, 457 F.2d 721, 722-24 (4th Cir. 1972); Cincinnati Bengals v. Bergey, 453 F. Supp. 
129 (S.D. Ohio 1974). 

® Some examples of other benefits are salary guarantees (regardless of whether the 
athlete makes the team), no-trade or trade limitation clauses, and even a guarantee to start 
against right-handed pitchers. 

© See, e.g., National and American Leagues of Professional Baseball Clubs v. Major 
League Baseball Players Ass’n (John A. Messersmith and David A. McNally), Grievance 
Nos. 75-27 & 75-28, Decision No. 29 (Dec. 23, 1975, Opinion of Impartial Chairman Peter 
Seitz). The Seitz decision, which declared invalid the reserve clause by which major league 
baseball teams claimed perpetual control over their players, was affirmed on judicialy 
review. Kansas City Royals Baseball Corp. v. Major League Baseball Players Ass'n, 409 F. 
Supp. 233 (W.D. Mo.), aff'd, 532 F.2d 615 (8th Cir. 1976). 

" See, e.g., Robertson v. National Basketball Ass’n, 389 F. Supp. 867 (S.D.N.Y. 1975); 
Kapp v. National Football League, 390 F. Supp. 73 (N.D. Cal. 1974). 

2 See, e.g., HEARINGS ON H.R. 823 AND 3287 BEFORE THE SUBCOMM. ON MONOPOLIES AND 
COMMERCIAL LAW OF THE HousE COMM. ON THE JUDICIARY, 97TH CONG., 1sT SESs., (July 16, 
1981), (Prepared Statement of Lawrence Fleisher). See generally Schatz, In Free Agency 
Some Players Freer than Others, Washington Post, April 13, 1980, § N at 6, col. x. 

'8 See generally, Football prices take short bounce up, Broadcasting, August 3, 1981, at 
40; Baseball! Rights go out of the Park, Broadcasting, March 10, 1981, at 33; Recession, HIGH 
PRICES SEEN HITTING AD DOLLARS, Television/Radio Age, July 14, 1980 at 23. 

“ See generally, Ray, CABLE CAN BE A Boon OR A PAIN To Sports, THE SPORTING 
News, June 13, 1981 at 14; Baker, Cable Sports: Whose Court Is This Ball In, Anyway? 
Cablevision, May 11, 1981, at 38. 

‘’ See HOUSE REPORT, supra note 3, at 71-72. 

© See, e.g., HOUSE REPORT, supra note 3, at 74-76 (discussion of situation of Spencer 
Haywood, who signed a professional basketball contract after his sophomore year at the 
University of Detroit with the help of an agent who was paid by the league). 

"N.Y. Times, Jan. 18, 1978, § B at 6. 
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and supposedly paid his bills. Duval alleged he lost $30,000 to Sorkin, 
who was later sentenced to three years in prison for taking at least 
$300,000 (and possibly as much as $1.3 million) from thirteen athletes.” 

Sometimes both the athlete and the university suffer. Another 
basketball player, Jeff Ruland, lost his eligibility for his senior year at 
Iona College because he was “sweet-talked” into signing a contract with 
an agent in violation of National Collegiate Athletic Association (NCAA) 
rules.” 

One longtime participant in the college sports scene, Al McGuire, 
former Marquette University basketball coach, has blamed many of the 
problems in professional sports on agents. “It’s a lot like a bouncer in a 
bar. If there’s not a fight, the bouncer will create one and throw 
somebody out. It seems like athletes find an agent and all of a sudden 
they get into a turmoil type of thing.”” 

This article will review NCAA rules relevant to student-athletes 
and agents and suggest several approaches to reduce the abuses 
associated with agents, protect and enhance the student-athlete’s rights 
and interests, and preserve the university's substantial educational and 
financial interest in ensuring that its student-athletes and athletic of- 
ficials comply with NCAA eligibility rules. The article suggests that each 
university that awards athletic scholarships has an obligation to educate 
its student-athletes as to the realities of the business of professional 
sports and as to the student-athlete’s obligation to the university to com- 
ply with NCAA rules governing amateur status. The article also recom- 
mends that the NCAA members review and modify those eligibility 
rules with the aim of balancing the longstanding goal of preventing ex- 
cessive professionalism against an athlete’s need to retain competent ad- 
visers before completing his college athletic eligibility. The article fur- 
ther suggests the possibility of pursuing tort actions against agents who 
violate the NCAA rules. 


I. NCAA RULES” 
A. NCAA RULES FORBID: 


An athlete from agreeing, either orally or in writing, to be repre- 
sented by an agent or organization in the marketing of his athletic 
ability or reputation until after completion of his last intercollegiate 
contest.” 





8 Id.; See also Montgomery, The Spectacular Rise and Ignoble Fall of Richard Sorkin, 
Pros’ Agent, N.Y. Times, Oct. 9, 1977 §5, col. 1; N.Y Times, Feb. 2, 1978 at 57, col. 4. 

'® See Barnes, supra note 3. The relevant NCAA rules are set forth at notes 22 to 36 
and accompanying text. 

* Chicago Tribune, October 13, 1980, § 4, at 10 (Midwest Edition). 

21 The NCAA rules are set forth in the NCAA MANUAL, supra note 2, which includes 
the NCAA constitution, bylaws, interpretations, executive regulations, recommended poli- 
cies, enforcement procedures, administration, and case book. 

Id: at 10. 
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An athlete or any representative of the athlete from negotiating or 
signing a playing contract in any sports in which he intends to compete 
or from marketing the name or image of the athlete;” it makes no dif- 
ference whether or not the contract is legally enforceable.” 

An athlete from asking to be placed on a professional league’s draft 
list,° whether or not he withdraws his name before the draft,” 
whether or not he is actually drafted,” and whether or not he signs a 
professional contract.” This rule applies only to sports which require 
an undergraduate to declare his desire to be drafted prior to comple- 
tion of his eligibility (now only basketball); 

An athlete from accepting expenses or gifts of any kind (including 
meals and transportation) from an agent (or anyone else) who wishes to 
provide service to the athlete; such payment would represent compen- 
sation based on athletic skills and a preferential benefit not available 
to other students;” 

An athlete from receiving preferential benefits or treatment (e.g. 
loans with deferred pay-back basis) because of the athlete’s reputation, 
skill, or pay-back potential as a professional athlete;” 

An athlete from retaining professional services for personal reasons at 
less than the normal charge from a representative of an institution’s 
athletic interests;® 

A member of the athletic staff from representing, directly or in- 
directly, a student-athlete in the marketing of his athletic ability or 
reputation to a professional sports team or organization and from re- 
ceiving any compensation or gratuities for such activity.” 


B. NCAA RULES ALLOW: 


An athlete to compete professionally in sports in which he does not 
participate for the university;” 

An athlete to retain an agent specifically limited in writing to repre- 
senting him in those sports in which he competes as a professional;™ 
An athlete to retain an attorney for matters of a personal nature, in- 
cluding evaluating the terms of a proposed professional contract, pro- 





* Td. at 9. 

* Id.jat 224. 

* Id. at 209. 

mi 

7 Id. at 210. 

go fh 

* Td. at 211. 

oda at 11, 207. 

oO adsat 219. 

© Tdvatiee. 

% See id. at 9-10. See also NCAA GUIDE FOR THE COLLEGE-BOUND STUDENT-ATHLETE 2 
(Feb. 1981). 

* NCAA MANUAL, supra note 2. 
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viding the attorney does not represent the athlete in negotiating such 
a contract® and the student-athlete pays normal fees;* 

° An athlete to talk to an agent, providing he does not agree to be repre- 
sented nor accepts anything of value from the agent;” 

° An athlete to inquire about his eligibility to be drafted.* 


C. DISCUSSION 


The NCAA rarely enforces its rules relating to agents and student- 
athletes.” Part of the problem is that the rules are largely unenforce- 
able. Usually, the NCAA and the university will be unaware that an 
athlete has entered a prohibited agreement with an agent. Only if the 
athlete or agent becomes disenchanted, or possibly if the athlete flaunts 
the monetary benefits bestowed by the agent, is the agreement likely to 
become known.” 

One notable recent exception involved Jeff Ruland. The Washington 
Post described what it termed “a sequence of bizzare and contradictory 
events” which began the day after Ruland announced he would return to 
Iona College for his senior year: 


7 Iona’s president and the school’s basketball coach called a press con- 
ference the next day to announce that Ruland had forfeited his college 
eligibility by signing a personal management contract a year earlier with 
a professional agent, Paul Corvino of Mamaroneck. Ruland, declared 
Brother John Driscoll, Iona’s president, had been “sweet-talked” into the 
agreement for which he had received cash and other favors in violation of 
NCAA rules. 

Ruland applied for the National Basketball Association’s draft pool as 
an underclassman ... 

Corvino announced he had no contract at all with Ruland... 

Ruland repudiated Corvino as his agent. 

Corvino met with writers for Basketball Times. . . . In fact, there was 
an agreement with Ruland, Corvino declared, and under its terms he was 
entitled to 10 percent of Ruland’s gross earnings over the next four 
years. 

In exchange for his signature, Corvino asserted, he had, in the last 
year, given Ruland cash totaling $9,000, purchased shares of oil stock in 
Ruland’s name, opened a bank account containing $2,500 for him and 





© ld: 

% Supra notes 29-30. 

37 Supra notes 22, 29. 

3 NCAA MANUAL, supra note 2 at 209. 

* Telephone Interview with Stephen Morgan, NCAA enforcement staff, (July 30, 
1981). See also Barnes, supra note 3; NCAA Enforcement Summary (Oct. 1952-Sept. 1977), 
reprinted in NCAA ENFORCEMENT PROGRAM: HEARINGS BEFORE THE SUBCOMM. ON OVERSIGHT 
AND INVESTIGATION OF THE HOUSE COMM. ON INTERSTATE AND FOREIGN COMMERCE, 95TH Cong., 
2d Sgss, (Part II, Appendix II, Attachment I). [hereinafter cited as NCAA Enforcement Pro- 
gram]. 

© See infra notes 41-42, and accompanying text. 

“ Barnes, supra note 3. 
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lavished several other “gifts” on the gifted basketball star. “These kids 
need security while they are still in school,” said Corvino. The lawyers 
[for Corvino] made it clear that any attempts to displace Corvino as 
Ruland’s agent would be met with a court challenge. 

Ruland served formal notice that he considered any arrangements 
with Corvino null and void. 


More than a year later when asked what advice he had for college 
athletes concerning agents, Ruland replied, “Don’t talk to any of them.... 
[T]oo many agents are out there for themselves.“ While conceding, 
“what I did was wrong,” Ruland said 150 other guys did the same thing.” 

A few of the dilemmas created by the NCAA rules can be illustrated 
by examining a situation which dozens of athletes go through each 
spring. The most talented undergraduate (non-senior) college basketball 
players face a major decision: whether to place their name on the Na- 
tional Basketball Association (NBA) draft list and negotiate an NBA con- 
tract or return for another year of college basketball (and, presumably, 
schooling).“* At stake for the athlete may be hundreds of thousands or 
even a million dollars. At stake for the agent who becomes that athlete’s 
representative may be as much as 10 percent of that amount. At stake 
for the college coach may be the difference between playing in the final 
four of the NCAA tournament and a losing season; i.e. his job.” At stake 
for the university are the potential revenues that an all-American 
basketball player may help generate through gate receipts, television 
revenue, and tournament revenues. At stake for the NBA teams that 
think they may be able to draft the player may be the ability to win a 
division title or even keep the franchise solvent. In sum, the student 
athlete’s decision may have a cumulative multi-million dollar impact. 

Where can the athlete, a relatively unsophisticated teenager with 
only a year or two of college education, turn for help in reaching his deci- 
sion? What help can he receive? He can talk to agents, but he can’t agree 
to retain one. As one college coach noted, the agent will probably en- 
courage the athlete to leave school because that is the only way the 





“ Sports Talk, WTOP Radio, Washington, D.C., (August 2, 1981). 

“’ Many agents feel compelled for competitive reasons to make early contact with 
undergraduates. Services offer information about college athletes to agents. Hughes Sports 
Publication, for example, solicited members of the Association of the Representatives of 
Professional Athletes (ARPA) in June 1981 with a flyer which stated, in part: “A list of the 
top 100 seniors available for the NFL draft of May 1982, with name, position, height, weight, 
school and hometown; to be available in July so that players can be contacted before the 
season begins.” One agent stated at the annual meeting of ARPA in Baltimore on October 17, 
1981 that he had sent letters to 269 college seniors. 

“ See generally, Feinstein, NBA and Undergraduates: An Anguished Relationship, 
Washington Post, May 10, 1981, § D at 1, col. x. [hereinafter cited as Feinstein]. 

“ E.g., after Michigan State won the NCAA basketball championship in 1979, its 
sophomore star, Magic Johnson, signed a professional contract with the Los Angeles Lakers. 
The next season Michigan State lost more games than it won. But the coach, Jud Heathcote, 
was still coaching in the 1981-82 season. 
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agent gets paid. He can hire a lawyer, but only if the lawyer charges his 
normal fees. The lawyer can review offers; he can return the contract; 
but he cannot make any counter-offers. He can ask his coach to help, but 
the coach is probably inexperienced in making major business deals, may 
be leery of violating NCAA rules, and has a vested interest in keeping 
the athlete in school. 

One of the most respected college basketball coaches, Dean Smith of 
the University of North Carolina, recently told a reporter: 


I think any young man making a decision like that should have the ad- 
vice of counsel. I don’t think it has to be an agent. It can be a family attorney 
or longtime friend who genuinely has his best interests in mind. The players 
who left school early and had problems are, for the most part, the ones who 
left without really knowing what they could get.” 


Unfortunately, the NCAA rules are not structured to maximize the 
unbiased information available to a student-athlete. If, for example, an 
undergraduate basketball player retains an agent who contacts profes- 
sional teams on his behalf to sound out his value, the student will be forced 
to turn professional because he either retained an agent, allowed some- 
one to negotiate on his behalf, or both— unless the NCAA does not find 
out. 

The National Basketball Association will no longer permit its teams 
to contact an undergraduate before he applies for the draft. The change, 
announced in June 1981, was ostensibly “a gesture not to encourage 
undergraduates to leave college,” and an attempt to improve relations 
with the NCAA. In explaining the change, Jerry Colangelo, general 
manager of the Phoenix Suns, alleged that agents had contacted NBA 
teams and claimed to be in a. position to represent particular college 
stars. “They then ask for financial commitments and when and if they 
get them, they go back to the kids and get them to try and leave school.” 
Colangelo called on the NCAA “to find a better way of policing the 
agents. Things are getting out of control.”” 

Although some agents have induced student-athletes to violate 
NCAA rules and have made false representations to professional teams 
and to athletes, the NBA’s rule change may be motivated more from a 
desire to reduce salaries paid to undergraduate stars rather than a 
desire to help the NCAA police agents. If the teams cannot contact an 
athlete before he asks to be drafted (and thereby loses his collegiate 
eligibility), his bargaining power will be reduced substantially because 
he will not have the option of spurning their offers and staying in college. 

Proposals for modifying the NCAA rules are discussed below. 





“* Feinstein, supra note 44, quoting Lefty Driesell of the University of Maryland. 
" Td. 

* See, e.g., note 46 supra. 

“N.Y. Times, June 3, 1981, § B at 9, col. 4. 
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II. WHAT COULD BE DONE 
A. EDUCATE THE ATHLETES 


Dr. George Hanford, President of the College Board, has proposed 
that universities with major sports programs offer a Bachelor of 
Athletics degree. There would be two mandatory requirements for 
graduation: first, that the student has read and understands the NCAA 
Manual; secondly, that each student-athlete be counseled about sports 
agents and other issues related to the business aspects of playing profes- 
sional sports.” 

Few students are likely to meet the first requirement since it is 
beyond the capabilities of most coaches and athletic administrators and 
probably most law professors at the student-athlete’s university. As a 
prominent university administrator told a congressional committee in- 
vestigating the NCAA, the complexity of the NCAA Manual is directly 
related to the difficulties in controlling college athletes: 


... I submit that when you need a book of more than 289 pages to tell you 
how to conduct intercollegiate athletics, you are no longer talking about 
“sport”. 

And the rules themselves are a patchwork quilt, with one added on to 
the last to the point where even the most dedicated coach or athletic ad- 
ministrator can run afoul of them without even knowing it.” 


But Dr. Hanford’s counseling proposal—including an explanation of 
the NCAA rules—should be implemented by every university that 
awards athletic scholarships, at least in regard to its students with pro- 
fessional athletic potential. 

Set out below is a synopsis of the information, in addition to the 
NCAA rules, which should be conveyed to student-athletes and hopefully 
to their families and personal advisers. The university may present the 
information in a speech, (perhaps by an alumnus who has played profes- 
sionally, a law or business school professor, a university attorney, an 
academic counselor, the athletic director, or a coach), a film, a pamphlet, 
or by a combination of methods. 

Since there are no prerequisites to calling oneself an agent, anyone 
who says he is an agent and has a client is an agent. Except in California, 
sports agents are subject only to general principles of agency law.” 
California recently enacted a law which requires its Labor Commissioner 
to license and regulate athlete agencies.* The law applies to indepen- 





*° See Indianapolis Star, August 22, 1981 at 28. 

*' NCAA ENFORCEMENT PROGRAM, supra note 39, at Part I, 160 (Testimony of Clifton R. 
Wharton). 

* For a legal analysis of the athlete-agent relationship see: Weistart, supra note 5 at 
323-33. 

* 1981 Cal. Stats. ch. 929. Governor Brown signed the bill on September 28, 1981. Some 
of its provisions are a $10,000 bonding requirement, approval of athlete-agent contracts, 
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dent contractors who recruit any person to enter into an agency or pro- 
fessional sports contract or for a fee procures, offers, promises, or at- 
tempts to obtain employment for any person with a professional sports 
team.™ 

What is an agent? Agents have a variety of backgrounds: account- 
ants, real estate brokers, dentists, coaches, ex-professional athletes, and 
even a kosher caterer. Many agents have studied law, but are not 
necessarily practicing lawyers or admitted to the bar.* 

The term agent covers a broad range of relationships with a profes- 
sional athlete. An agent may simply be a personal friend—a family 
lawyer, teacher, or high school coach— who offers advice on a contract 
negotiation. At the other extreme, an agent may be part of an interna- 
tional conglomerate that handles financial matters for the athlete. Or as 
Penn State football coach Joe Paterno recently said, “anybody who is a 
fast talker, who can get a kid who might be a little naive, slip him a few 
bucks and get him to sign something can be an agent.”™ 

What do agents do? The term agent is most commonly used to refer 
to persons who are involved in negotiating playing contracts. A good 
agent can help a player in several ways, including: 


Determining the value of the player’s services; 

Convincing a team to pay the player that value; 

Shaping the package of compensation to suit the player’s needs; 
Protecting the player’s rights under his contract and the sport’s basic 
agreement and rules; 

Counseling the player about post-career financial and occupational secur- 
ity; 

Locating a new team for a free agent; 

Generally, allowing the athlete to concentrate on playing. 


An agent may also obtain product endorsement contracis, speaking 
engagements, and generally help the athlete capitalize on his name and 
athletic reputation. Agents often are associated either directly or in- 
directly with financial management and investment firms.” Most profes- 
sional athletes will also require the services of a lawyer (unless the agent 
is part of a law firm), an accountant, and often an independent financial 
adviser. 

How does an athlete find an agent? The problem is not finding an 
agent, but finding the right one at the right time. The agents find the 
athlete. Freeman Williams, a two-time NCAA basketball scoring leader, 





maintaining records of clients and fees for inspection by the Labor Commissioner, and an ar- 
bitration procedure. For further discussion see: infra, note 90. 

5 Members of the State Bar of California when acting as legal counsel are excluded 
from the definition of athlete agency. 

588 See generally, R. WOOLF, BEHIND CLOSED Doors (1976). 

%* Barnes, supra note 3. 

5 See, e.g., Barnes, Washington Post, July 19, 1981 at §D-1, col. 2. 
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stated in April of his senior year, “Just about every day there’s another 
guy who teils me he’s the guy to be my agent. That’s the usual line, that 
he’ll do what’s best for me.’** More than 100 would-be agents contacted 
all-American quarterback Neil Lomax before the 1981 NFL draft. A re- 
cent Seattle Seahawks’ early round draft choice received more than 90 
letters from people who wanted to represent him. Many of those letters 
came while he was still playing college football despite the NCAA rule 
which forbids an athlete from retaining an agent until after his playing 
season ends.” 

Some of the more competent agents who are practicing lawyers may 
have more difficulty than non-lawyers in making their services known to 
student-athletes. This is primarily because of the traditional bar limita- 
tions on solicitation of new clients.” 

One approach some student-athletes have used is to set up a screen- 
ing committee in the community where the university is situated.” The 
athlete and his family can refer inquiries from agents to the committee. 
The committee can also invite agents, including attorneys who feel con- 
strained from soliciting, to submit proposals for representing the 
athlete. 

How should an athlete select an agent? 

° Get help. The combination of the athlete’s lack of business exper- 

ience and the knack of many agents to sweet-talk a prospective 
client often make it wise for the athlete to ask his parents or a 
coach to help screen the agents. After the athlete narrows his 
choices, a hometown lawyer may be valuable in interviewing 
these agents and in reviewing any contract between the athlete 
and an agent before the athlete signs anything. This adviser can 





* THE SPORTING NEWS, AGENTS FIRING Money PITcH AT FREEMAN WILLIAMS, April 1, 
1978 at 40. 

°° See supra note 22. One tactic some agents employ is to familiarize themselves with 
the vernacular of a college athlete’s home neighborhood. When they meet the athlete they 
attempt to impress him with their knowledge about the in-sports, streets, and modes of 
transportation. The athlete needs to be warned not to be taken-in by this glibness, according 
to George Taliaferro, special assistant to the president of Indiana University, former Na- 
tional Football League player, and informal adviser to college athletes. Taliaferro recalled 
his father’s standard for anyone who wanted to represent his son: “It had to be somebody 
who my father trusted with his fourth grade education or else the shotgun comes out.” 
Taliaferro believes the agent problem must be approached from the basis that the college 
athlete lives in a “fantasy island” and is gullible and unprepared for professional sports 
where he will be “chewed up and spit out”. Interview with George Taliaferro, special assis- 
tant to President of Indiana University in Indianapolis, (Aug. 20, 1981). 

*® See ABA CANONS OF PROFESSIONAL ETHICS No. 2 Ethical Considerations, 2-3, 2-4, 2-8; 
Disciplinary Rule 2-103 [hereinafter cited as ABA Code]. Reprinted in CODE OF PROFESSIONAL 
RESPONSIBILITY AND OPINIONS OF THE D.C. BAR LEGAL ETHICS COMMITTEE 5M-6M, 11M (1976). 
Some lawyer-agents avoid the bar restraints by not practicing law; others apparently set up 
corporations and use non-lawyers to solicit business. House Report, supra note 3 at 73. 

* Indiana State University used this method to help basketball star Larry Bird select 
an agent in 1979. 


ry 





1981-82 UNSPORTSMANLIKE CONDUCT 357 


also help the athlete determine what services he will require and 
whether they should be provided by one agent or firm or by a 
combination of agent, lawyer, accountant, or other specialists. 
Some athletes are represented by two independent lawyers—a 
personal lawyer and a specialist in their sport. 

Don’t rely solely on titles (lawyer, financial consultant) or educa- 
tional background as incompetence among agents spans the edu- 
cational and occupational horizons. 

Ask a prospective agent for proof of his educational background, 
training, work experience — particularly in the sports field, and 
character and professional references from other clients and per- 
sons such as a lawyer not involved in sports or an accountant. 

Inquire about a particular agent’s reputation through a players 
association, other players, and even other agents. 

° Ifthe agent will handle any of the athlete’s funds, find out if he is 
bonded. While bonding is not essential and may not indicate any- 
thing about the agent’s ability, it is an important factor to con- 
sider in evaluating the safety of trusting an agent with substan- 
tial amounts of money. 

Question him in detail about his fees, his relationships with club 
management, the likely impact of his other clients on the 
athlete’s interests, his policy on renegotiating a contract, circum- 
stances under which the athlete can dismiss him, whether he 
feels bound by any code of ethics, and any other topic that seems 
at all relevant. The athlete should not hesitate to continue asking 
questions about any conceivably relevant matter. 

If the agent is not a practicing attorney, make sure he is amen- 
able to having the athlete’s lawyer review any playing contracts 
or any investment agreements. Even if such a review is not 
necessary, a reputable agent should not object to consultation 
with an attorney before the athlete signs any legal documents. 

Choosing an agent is one of the most important decisions an athlete 
ever makes. It is a process that an athlete cannot afford to take lightly. 
The athlete has a wide choice of agents—both competent and in- 
competent—competing for few available clients and the prospect of 
glamor, glory and riches. The athlete should not rush into a decision; he 
should decide only after consulting parents, coaches, other players, his 
players association, and a non-agent lawyer. 

Is a written contract necessary? It is crucial for the athlete and 
agent to reach a precise and clear understanding of the services the 
agent will provide before the athlete authorizes the agent to act on his 
behalf. For example, will the agent do more than negotiate the player’s 
contract? Will he try to obtain product endorsements, speaking 
engagements, a writer to do a biography? If he seeks endorsements, will 
he be the exclusive agent for the player and therefore entitled to a fee 
for all endorsements, even those obtained by another agent? 
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First, the athlete and the agent should agree orally about the nature 
and extent of their relationship. Then consider a written contract. A 
written agreement may protect the player in case he later believes the 
agent is not fulfilling his duty. An athlete normally would have a better 
chance of winning a legal dispute over the rights of the athlete and the 
obligations of the agent if he has a written contract.” 

But a written agreement is no guarantee of satisfactory service. It 
could be useless against a fly-by-night agent or an agent who goes 
bankrupt. Moreover, the contract could hurt the athlete. For example, if 
a contract is for a period of several years, it could prevent a player from 
changing agents despite having a legitimate reason to do so. A written 
agreement may contain an exclusivity clause under which a former agent 
will claim a percentage of all the player’s endorsement contracts, in- 
cluding ones in which he had no part in arranging.” 

Some respected agents, including many lawyer-agents, reject the 
idea of a contract between player and agent. Bob Woolf, for example, has 
never had a written agreement with any of his more than 300 clients.™ 
Richard Moss considers a long-term representational contract abhorrent 
to the nature of representing someone. He likened it to a doctor refusing 
to threat a patient unless he agreed not to see any other doctor for three 
years.” However, even a lawyer’s fee arrangement should be in writing. 
While this does not bind the athlete to the lawyer, it sets forth the basis 
for determining compensation of the lawyer. 

In summary, two points are essential in formalizing a relationship 
with an agent: First, an athlete should not agree to any representational 
arrangement until he has a precise understanding of his relationship 
with the particular agent. Second, the agent may require the athlete to 
sign a contract with him or the athlete may decide he wants a written 
agreement. In either case, the athlete should ask a disinterested at- 
torney to review the contract before he signs it. But, the student-athlete 
must remember that he cannot accept any agreement—oral or written, 
formal or informal—if he wishes to retain his collegiate eligibility. 


How much will the agent charge? 


“There are hundreds of people constantly running after players. 
They sign them to outrageous kinds of agency contracts—7'/2 to 10 per- 





* But the athlete will not necessarily prevail. See Zinn v. Parrish, 644 F.2d 360 (7th 
Cir. 1981). 


*® See Weistart, supra note 5, at 332-33. 

“ Interview with Bob Woolf, agent and member Board of Governors, American Bar 
Association., Forum Committee on Entertainment and Sports Law, in Boston, September 17, 
1981. 

* Interview with Richard Moss, agent and former counsel, Major League Baseball 
Players Association, in New York City, December 27, 1977. 
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cent of all earning for extraordinary lengths of time. People are pigs, tak- 
ing advantage of fairly innocent players.”® 

Not all agents are pigs, but all do charge for their services—even 
those who offer gifts to college athletes who agree to be represented by 
them. The four most commonly used methods of calculating fees for 
negotiating a contract are as follows: 


° Percentage (contingent fee): The agent takes a percentage of the total 

dollar value of the contract. 

Time: The agent, typically an attorney, charges a set hourly rate for the 

time he spends working for the player. 

° Flat fee: The agent agrees to negotiate the contract in return for a 
predetermined fee regardless of the time spent or the amount of the con- 

tract. 

Combination: The agent, for example, considers the time he spent and 

makes a subjective judgment of what he accomplished” and then limits 

his fee to a maximum of three, four or five per cent of the contract's 

dollar value. 


° 


No consensus exists as to the relative merits of each method of fee 
calculation.” The percentage method is the most widely criticized but 
probably the most popular method. Since the athlete usually can 
negotiate with only one team and has his prior salary as a base (or the 
minimum salary if he is a rookie), the agent’s primary job is to negotiate 
an increase in the salary. For this reason some critics of the percentage 
method suggest that a contingent fee would more closely reflect the 
agent’s performance if the fee were calculated as a percentage of the in- 
crease over the present contract. For example, if a player earning 
$100,000 signs a new contract for $150,000, the agent would collect a 
percentage of the $50,000 increase rather than of the $150,000 total. But 
this approach might encourage the agent to negotiate a shorter term 
contract with a higher salary to maximize his immediate benefit. The 
contingent method also encourages an agent to exchange non-monetary 





bade {7 
*" What was accomplished is a subjective judgment which depends on the context in 
which the athlete finds himself (e.g. second round draft choice) and the degree of success (e.g. 
obtaining the highest salary for a player of similar experience and ability). 
* After studying the various methods of fee calculation, the House of Representatives 
Select Committee on Professional Sports: 
. ..was unable to discern .. . that contingent fee arrangement were totally devoid 
of ethical value or that hourly or flat fees were preemptively superior. At best it 
could be said that contingent fee arrangements may be subject to greater abuse 
than, say, an agreed on flat rate, but that an hourly standard favored by many 
because it has the benefit of allowing an agent to focus on the best overall bargain 
rather than the largest dollar package, is also open to abuse through the simple 
device of prolonging negotiations. 
House Report, supra note 3 at 78. 
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benefits desired by his client (such as restrictions on being traded) for a 
higher salary or bonus. 
Proponents of the percentage system cite three advantages: 


° An economic rather than moral incentive for the agent to negotiate for 
more money; 

° An incentive for the athlete to consult the agent more frequently 
because it will not cost him more as it would if the agent charged on a 
time basis; 

Ease of accounting for the agent, particularly if he does more for he 
client than negotiate his contract. 


The athlete should discuss in detail an agent’s method of fee calcula- 
tion before agreeing to retain the agent. Many agents will agree to an ap- 
proximate fee before the negotiations begin and will be willing to 
negotiate their fee. Regardless of how the agent calculates the fee, most 
reputable agents consider about five per cent of the contract’s value to 
be the maximum appropriate fee. This amount may be greater in unusual 
situations —for example, to cover the costs of additional specialized tax 
advice used in drafting the contract. An agent who provides services in 
addition to contract negotiation usually will charge an additional fee. 
Most important, all compensation arrangements should be in writing, 
signed by the agent. 


When does the athlete pay the agent? 


Fees should be collected as the player earns the compensation 
negotiated by the agent. The agent should not take a fee “up front” 
(usually one payment taken out of the player’s bonus). Consider an agent 
who negotiates a two-year contract with annual salaries of $40,000 and 
$45,000 and a $15,000 signing bonus; the agent takes his 10 percent of the 
total $100,000 —$10,000. If the athlete does not make the team, he’s left 
with only $5,000. “Up front” collection cheats a player in two ways: first 
because he may be cut and not receive part or all of the salary; second, 
due to inflation, a dollar today buys more than a dollar will buy next year 
and much more than a dollar will buy in 20 years when the player may be 
collecting deferred compensation. But an agent who collects “up front” 
receives his entire fee in present dollars rather than in the inflated 
de‘lars the player will earn. 

Expect an agent to collect “up front” for his out-of-pocket expenses 
for the negotiations, such as telephone calls and airplane fares. The 
player should ascertain in advance whether or not such expenses are in- 
cluded in an agent’s fee, be it percentage, hourly, flat or combination. 

How might the agent’s other clients impede his ability to represent 
additional clients? Most athletes are represented by agents who repre- 
sent more than one client. Since an agent’s work for his other clients may 
affect how well he serves any other client, the athlete should question 
prospective agents about their other clients and how their interests may 
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affect his interests. Several potential problems arise when an agent 
represents more than one client. They include conflicting demands on 
the agent’s time, his ability to represent the interest of one client 
without compromising the interests of any other client, and his ability to 
take advantage of multiple representation to benefit each client.” 

Since few, if any, agents are likely to admit they are overcommitted, 
the athlete must make his own assessment of the agent’s ability to spend 
sufficient time on his behalf and weigh it as one factor in his choice of 
agents.” To protect himself against the possibility that the agent will not 
devote enough time to his interests, a player may want a written pro- 
mise from the agent that such neglect will permit the athlete to end their 
relationship. Of course any agent — whether he represents one athlete or 
fifty — will have other demands on his time.” 

A more complex issue involves the agent’s responsibilities when he 
represents several players drafted by a particular team.” Will the agent 
be less hard-nosed in negotiating any particular contract in order to 
cultivate the goodwill of the owner for his other clients and himself? If he 
represents several players who play the same position, will he play 
favorites? Will he even realize he is favoring one client over another? 

Each athlete should try to determine if he would be better off witha 
different agent. For example, a high round football draft pick may suffer 
if his agent refuses to agree to terms offered until the team sweetens its 
offer to a lower round pick, whom the agent also represents.” The 
athlete should consider whether the agent will be capable of meeting this 
test: can the agent separate and carry out his function as if the players 
were represented by different agents?” 





® See generally, WEISTART supra, note 5 at 328-31; HOUSE REPORT supre note 3 at 76-79. 

” See generally, HOUSE REPORT, supra note 3 at 78; INQUIRY INTO PROFESSIONAL 
Sports, HEARINGS BEFORE THE HOUSE SELECT COMM. ON PROFESSIONAL Sports, 94TH CONG., 
2p Sgss. 262 (Ronald Roberts), 308-10 (Jerry Kapstein), 384, 386 (Marvin Miller). 

7 Athletes sometimes expect too much from their agents. For instance, hockey player 
Derek Sanderson once had to make four telephone calls from Honolulu to Boston to reach his 
agent. Sanderson’s hotel room had no hot water, and he wanted his agent to complain to the 
manager. WOOLF, BEHIND CLOSED Doors 34 (1976). 

% See House Report, supra note 3 at 78. 

3 The Sporting News reported on an actual problem involving two Kansas City Royals 
before the 1981 season. The agent who represented Hal McRae and Frank White refused to 
settle on White’s contract until the Royals agreed to extend McRae’s agreement, which had 
two years left. Royal management asserted that White, who had only one year left on his 
contract, could have signed a new contract a month eariler if his agent had tried to negotiate. 

“‘T don’t think he can use me as leverage to get Hal McRae a contract,” White was 
quoted as saying. “‘Tony [the agent] said he was going to do Hal's first, but if he has a 
roadblock there, I don’t think he should hold me up.’” The agent reportedly responded to 
White’s request to go ahead with his contract by saying he’d think about it. 

“If your agent declines to come in and talk, you’re going to have to give him an 
ultimatum,’ White said. ‘I’m ready to talk, I really don’t want to go to spring training worry- 
ing about my contract.’” The Sporting News, January 24, 1981 at 51. 

™ See ABA Code, supra note 57, Canon 5, Ethical Considerations 5-14, S-14 to 16, 19 at 
22M-24M. 
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Finally, the athlete should insiste that any potential agent 
“disclose” any possible conflicts to the clients involved.” Disclosure 
should mean a full and clear explanation. Unfortunately, this does not 
always happen. It is the athlete’s responsibility to question the agent 
closely to try to understand how the conflict may affect his own in- 
terests. He should ask the agent for a list of his clients. In some cases, 
the athlete may want to accompany his agent to a crucial negotiating ses- 
sions as an observer, in part to force the team to deal with him as an in- 
dividual rather than as one of a group represented by the same agent. 

The points discussed above are intended only to suggest some of the 
areas in which the university should educate the student-athlete. Other 
topics include legal obligations which flow from a contract, the role of 
players associations and data about salaries and average career duration 
in professional sports. While a degree in athletics might be difficult for 
most college faculties to accept, an interdisciplinary course which deals 
with the business of professional sports could be educationally sound for 
athletes and other students. The course could draw on the talent of 
various professors, including those specializing in labor relations, 
business/finance, law, journalism, history, sociology, and economics. 


B. REEVALUATE THE NCAA RULES AND ENFORCEMENT 


The best thing for everyone involved would be just to bring the thing 
out of the closet. That way, if the player wants to come back and consult 
with his coach, he can. As it is now, we don’t want to know what the agents 
are telling them because, in effect, that makes us accessories to a crime.” 


That suggestion, by Joey Meyer, DePaul University assistant 
basketball coach and an unofficial, unpaid adviser to Mark Aguirre (who 
left DePaul after his sophomore year to play in the NBA) should be the 
touchstone by which the member schools of the NCAA review all of its 
rules relating to agents.” No one seriously doubts that the rule against 
agreeing to representation prior to completion of eligibility is frequently 
violated.” But as Meyer’s comment implies, if an athlete tells his coach 
that an agent is advising him to leave, the coach’s hands are tied because 
of possible violations of NCAA rules. Moreover, the agent will probably 
tell the student-athlete not to discuss anything about turning profes- 
sional with his coach because he risks losing his eligibility. 

The result is to force the student-athlete to make crucial decisions 
without sufficient information and opportunity to discuss the matter 
with trusted advisers. The rule such as the one that forbids an athlete 
from receiving services at less than normal fees,” if strictly interpreted 





wild: 

% Feinstein, supra note 44. 

™ See supra notes 21-36 and accompanying text. 
% See supra note 22. 

% See supra note 30. 
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and enforced,” could even shut off an athlete from legal advice allowed 
by the NCAA rules. If an athlete cannot afford to pay the going rate for 
the attorney’s services, then he would not be allowed to retain an at- 
torney. 

The “[fjundamental [p]olicy” of the NCAA, explicitly stated in its 
constitution, is “to maintain intercollegiate athletics as an integral part 
of the educational program and the athlete as an integral part of the stu- 
dent body and, by so doing, retain a clear line of demarcation between 
college athletics and professional sports.’”* But there is a fundamental 
tension between this policy and the ever increasing commercialism at- 
tached to college athletics, particularly football and basketball.” The 
beneficiaries and the victims of this tension are the persons most respon- 
sible for the multi-million dollar television contracts—the outstanding 
student-athletes.” 

Without altering its fundamental policy, the NCAA should help its 
student-athletes develop the ability and capacity to protect and enhance 
their post-collegiate opportunities— whether in professional sports or 
elsewhere.“ One important means of achieving this responsibility is to 
maximize the athlete’s ability to make informed decisions. Among the 
possible ways to do so, in addition to educating the student-athlete 





® One area in which this rule apparently has not been strictly enforced is the obtaining 
of bank loans by student-athletes, based on their athletic ability, to buy athletic disability in- 
surance policies. For a detailed discussion of this issue, see Kornheiser, Insurance for the 
College Stars, Washington Post, April 27, 1980, § N at 1. See also Benagh, Sports Insurance 
Business: a Billion Dollars in Policies, N.Y. Times, April 7, 1980, §C at 12. 

8! NCAA MANUAL, supra note 21 at 7-8. 

® See, e.g., Testimony of C.R. Wharton, chancellor of the State University of New 
York and former president of Michigan State Univesity; NCAA ENFORCEMENT PROGRAM, 
supra note 39: 

In summary, what is most disturbing is that neither the NCAA nor the institutions 

that comprise it have yet to conceive a satisfactory means of controlling inter- 

collegiate sports and of successfully curbing abuses... . 

A major part of the problem, of course, is that the sports themselves, 
primarily major football and basketball, have become so overpowering in their 
presence on some campuses. One shies away from calling them “professional” 
sports, but referring to them as “amateur” is no less a misnomer. The stakes are 
too high to treat them simply as an afternoon or evening of high-spirited collegiate 
fun and competition. The stakes are high for the institutions, for the alumni, the 
coaches, and of course, the players themselves, who often see a slot on a winning 
team as the entree into professional ranks. 

"ld. 

“ A recently formed Center for Athlete Rights and Education (C.A.R.E.) intends to de- 
fend the educational and legal rights of high school and college athletes. N.Y. Times, Aug. 31, 
1981, §C at 2, col. 1. See note 90, infra; Indianapolis Star, August 22, 1981 at 28, (Report on 
speech by Ronald J. Waicukauski, director of the Center for Law Sports of the Indiana 
University School of Law (Bloomington), criticizing the regulatory efforts of the NCAA in 
regard to academic standards and the inability of many universities to educate student- 
athletes). 





364 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 3 


(generally and specifically in regard to agents and other aspects of the 
business of professional sports) are the following: 


° Provide career counseling. A counselor could be associated with the 


university,” its sports conference,” or the NCAA” and should have 
working knowledge of the professional sports industry. This service 
need not violate current strictures against preferential treatment for 
student-athletes if it would be available to any siudent, including those 
interested in non-playing jobs in professional sports. In fact, not pro- 
viding such a service may discriminate against student-athletes because 
students receive counseling and placements services for almost any 
other field. While such a service should not recommend particular 
agents, it should help the student-athlete decide how to obtain represen- 
tation and provide data on the compensation and terms for comparable 
professional prospects so that the athlete can measure the promises of 
prospective agents against more impartial data. Presumably the profes- 
sional players associations and leagues® could be persuaded to cooperate 
in providing contract data to the counseling services. 
Allow student-athletes to retain agents under strictly regulated condi- 
tions,” such as: 
(1) The athlete could accept no compensation, gifts, or favors in return 
for the agency agreement; 
(2) A copy of the agency agreement or a memorandum describing the 
relationship (if there is no contract) would be filed with the universi- 
ty and its athletic conference office.” 


While this proposal would not solve all problems—for example, how to 
enforce the no compensation rule—it would enable anyone associated 
with the university and the more reputable agents to participate in the 





* This person probably should not be a member of the athletic department, but instead 
someone affiliated with the university’s career center or possibly a law or business school 
professor. 

* The Big Ten Conference, for example, has taken a step in this direction by holding an 
“awareness session” on drugs, gambling, and sports agency for the top two football and 
basketball players from each school. 

* The NCAA could use part of its television revenues to benefit the athletes responsi- 
ble for the television contracts. 

* The leagues profess interest in curbing abuses by agents. See, e.g., N.Y. Times, 
supra note 49. 

* The Association of Intercollegiate Athletics for Women (AIAW) has no prohibition 
on athletes retaining agents. Its president, Dr. Donna Lopiano of the University of Texas, 
believes that agents may help women athletes whose professional opportunities are much 
more limited than male athletes. Interview with Dr. Lopiano in Indianapolis, August 19, 
1981. Universities whose women’s teams complete in NCAA championship tournaments 
(which were instituted in 1981) rather than in AIAW competition will have until August 1, 
1985 to bring their requirements for women student-athletes into conformity with NCAA 
rules. NCAA MANUAL, supra note 2 at 86. 

* The California law which regulates agents includes a requirement that the agent, 
prior to communicating with a student concerning an agency contract or a professional 
sports service contract, file a copy of its state registration certificate with the university. 
Also, the bill would require the agent to file a copy of each agency contract and professional 
sports contract made with a student with the university within five days of when the student 
signs the contract. If the agent fails to comply with either of these provisions, the contract 
would be void and unenforceable. See note 53 and 54, supra. 
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process without fear of sanction. It will be opposed by some as counter to 
the NCAA’s amateur creed and likely to encourage athletes to play for 
themselves rather than for the college team.” Realistically, such a 
change is unlikely to occur soon: 


“That means the clandestine negotiations will go on. Coaches with 
outstanding players will be left wondering what is going on as the [NBA 
draft] deadline approaches and they find it more and more difficult to get 
in touch with the player to learn what he is thinking.”” 


° Enforce the present rules. If under the table agency agreements and 


payoffs are as prevalent as they appear to be, it should not be difficult . 
for the NCAA, with the cooperation of its members and the professional 
leagues, to discover some of the agents who induce athletes to violate 
the rules and make them prominent examples.” 

Bring suit against agents who enter agreements in violation of NCAA 
rules. For example, consider the situation after the 1971 basketball 
season involving Howard Porter, who had signed an agency agreement 
(and a professional basketball contract) while he was still playing for 
Villanova. The NCAA forced Villanova to forfeit its runnerup position in 
the national championship tournament and return its tournament share 
of $68,318.84." 


Hypothetically, the university has at least two potential grounds for 
a tort action: 

(1) interference by the agent with the contractual relationships (a) 
between Porter and Villanova; and (b) between Villanova and the 
NCAA. Although at least one court has held that the student-athlete/ 





* Interview with Wayne Duke, Commissioner of the Big Ten, in Indianapolis, August 
19, 1981. 

It is easy to conjur up situations in which an agent attempts to interfere with the col- 
legiate athletic program to protect his client’s interests. But query how many agents in- 
terested in obtaining clients in the future would believe it to be in their long-term best in- 
terests to try to tell the coach how or when to play a particular athlete. Given the strong per- 
sonalities of most successful college coaches, how many would even listen? 

*® Feinstein, supra note 44, §D at 6. 

* Wayne Duke recalled a meeting of the NCAA Professional Sports Liaison Commit- 
tee with representatives of the National Football League. When a NFL general manager 
said he knew of two cases of football players who entered agency agreements before their 
college eligibility had expired, Duke asked him to reveal their names so that the NCAA 
could enforce its rules. He declined. Remarks of Wayne Duke at Conference on Amateur 
Sports and the Law, Indianapolis, August 20, 1981. For a general and detailed analysis of 
NCAA enforcement policies and practices, see NCAA ENFORCEMENT PROGRAM, supra note 
39, Parts I & II; ENFORCEMENT PROGRAM OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIA- 
TION, REPORT OF SUBCOMM. ON OVERSIGHT AND INVESTIGATIONS OF THE HOUSE CoMM. ON IN- 
TERSTATE AND FOREIGN COMMERCE, COMM. PRINT 95-69, 95th Cong. 2D Sgss. (1978). 

* See HoRN, INTERCOLLEGIATE ATHLETICS: WANING AMATEURISM AND RISING PROFES- 
SIONALISM, J. OF COLL. & U.L. Law 97, 98 (1978). Dr. Horn criticizes the NCAA for not focus- 
ing on “what should be the basic purpose of the organization: the protection of student- 
athletes from unscrupulous actions by those who would exploit them for their own 
purposes.” 

% For the elements of this tort, and a discussion of its application in the context of a 
professional athlete who is signed to a playing contract by a team in a rival league effective 
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university relationship is contractual® and student’s rights advocates 
argue that a contract exists,” a university might hesitate to adopt such a 
position because of potential legal implications which flow from an 
employer-employee relationship.” A claim based on interference with 
the university-NCAA relationship would not pose that problem, but 
might threaten the voluntary association status of the NCAA.” 

(2) interference with prospective economic advantage. This theory 
has the advantage of not requiring a prior contractual relationship, but 
rather is more inclusive.” A leading California case sets out the 
elements of this tort as applied in the real estate brokerage context: 


(1) an economic relationship between broker and vendor or broker and 
vendee containing the probability of future economic benefit to the broker, 
(2) knowledge by the defendant of the existence of the relationship, (3) inten- 
tional acts on the part of the defendant designed to disrupt the relationship, 
(4) actual disruption of the relationship, (5) damages to the plaintiffs prox- 
imately caused by the acts of the defendant. 


The athlete — agent situation seems to meet all of these elements. (1) 
Even if the relationship between student and college does not rise to the 
contractual level, the scholarship and the revenues associated with suc- 
cessful football and basketball programs certainly make the relationship 
an economic one. Similarly, television contracts make the NCAA- 
university relationship economic. Assuming the athlete retains his 
eligibility there is a strong probability of future economic benefit to the 
university; (2) the agent and the athlete know of both relationships; (3) 
entering an agency agreement is an intentional act that disrupts the rela- 
tionships, (since it violates the rule and if discovered will jeopardize the 
relationship); (4) actual disruption occurs when the athlete becomes in- 
eligible, the university is required to forfeit past wins, or other sanctions 
are imposed, including loss of television revenues; (5) the damages are 
proximately caused by the defendant. Damages such as loss of television 
revenue are easily valued. Other damages such as forfeits could be 





at the expiration of his present contract, see Cincinnati Bengals v. Bergey, 453 F. Supp. 129, 
145-47 (S.D. Ohio 1974), see also, Dryden v. Tri-Valley Growers, 135 Cal. Rptr. 720, 723 (1977). 
For an analysis of the university-NCAA relationship, see Weistart, supra note 5 at 32-44. 

* Taylor v. Wake Forest University, 16 N.C. App. 117, 191 S.E.2d 379, 382 (1972). 

” See Echols v. California State University and Colleges, No. C 266-777 (Cal. Super. 
Ct., L.A. County, filed Oct. 22, 1974) (Seven former student-athletes alleged, inter alia, that 
the university breached contracts with each of them by failing to provide the promised 
educational services. The case was still pending as of August 20, 1981. See Indianapolis Star, 
28, August 21, 1981.) See also N.Y. Times, August 31, 1981 §C at 2, col. 1). But see Weistart, 
supra note 5 at 9-12 for a critical view of Taylor v. Wake Forest University, supra note 92, 
and the contractual theory. 

* See, supra note 5 at 12-15 (workmen’s compensation) and 15-19 (income taxation). 

* See generally Weistart, supra note 167 at 37-44. 

1 See Buckaloo v. Johnson, 122 Cal. Rptr. 745, 751 (1975). 

%1 Id. at 752. 
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valued with additional evidence. The goal of bringing suit, besides com- 
pensating the university for its losses, would be to chill future violations 
by agents and athletes. 


III. CONCLUSION 


Under the managment of “C.C.” (“Cash and Carry,” he was dubbed) 
Pyle, Grange became the first of the marketable football celebrities. He en- 
dorsed Red Grange dolls, a sweater, a cap just like the one he wore, a ginger 
ale, a candy bar, and even a meat loaf. Sportswriters were frankly asked to 
submit ideas for a script on which Grange could “ride to fame on the silver 
screen.” He starred in the successful One Minute to Play in 1926, and in 1929 
played himself in a talkie, The Galloping Ghost.” 


Since the days of Red Grange and “Cash and Carry” Pyle, profes- 
sionalism has become the standard path for outstanding college athletes. 
It is time for universities and the NCAA to recognize that while they 
should retain the line between college and professional sports, they may 
need to redraw it. They must address the fundamental tension between 
amateurism and realism as it affects the career choices of the student- 
athlete. Their goal should be to increase the student-athlete’s ability to 
make informed decisions. Furthermore, each university and atheletic 
conference has a responsibility to educate its student-athletes about the 
business of professional sports, particularly about agents. 





102M. PACHTER, CHAMPIONS OF AMERICAN Sport 266 (1981). 











AIKEN V. LIEUALLEN AND 
PETERSON V. OREGON STATE 
UNIVERSITY: DEFINING 
EQUITY IN ATHLETICS 


EDWARD BRANCHFIELD* AND MELINDA GRIER** 


This article discusses two sets of grievances concerning women’s 
athletic at the two major public universities in Oregon. The grievance at 
the University of Oregon, Aiken v. Lieuallen, although the first to be filed, 
has not yet been resolved. The grievance at Oregon State University, 
Petersen v. Oregon State University, has been settled by an agreement 
(Appendix A) that sets forth a five year plan for bringing the men’s and 
women’s athletic programs into parity. 

This pair of proceedings illustrates both the substantive difficulties 
and the arduous processes involved in achieving equality of athletic op- 
portunity for both sexes. Each case illustrates the rather abstract and 
complex principles encompassed in the nationally applicable rules issued 
under Title IX of the Education Amendments of 1972’, as interpreted by 
a variety of state educational officials and the state courts. A particularly 
useful aspect of these cases is that they represent differing approaches 
taken by two institutions that are autonomous and essentially self- 
governing, but whose general administration and compliance respon- 
sibilities are supervised by a single governing body. 


I. EFFECTS OF OREGON'S ANTIDISCRIMINATION LAW 


Passage of Oregon Laws 1975, Chapter 204,’ imposed state civil 
rights responsibilities on public education in Oregon effective May 27, 
1975. Chapter 204 defines discrimination as: 





* B.A., 1939, University of Michigan; J.D., 1942, University of Michigan. Former 
Assistant Attorney General and Chief Counsel to Oregon State Board of Higher Education. 

** B.A., 1969, Standford University; M.A., 1972, University of Connecticut, Com- 
pliance Officer, Oregon State Board of Higher Education. 

' 20 U.S.C. §§1681-88 (1978). The section of the Department of Education's Title IX 
regulation which addresses athletics is at 34 C.F.R. § 106.41. The regulatory requirements 
are explained in a “policy intrepretation” issued by the Department of Health, Education and 
Welfare shortly before the responsibility for the enforcement of Title IX was transferred to 
the Department of Education, 44 Fed. Reg. 71413 (1979). The Title IX athletics provisions and 
the “policy interpretation” are discussed at length in Gaal and DiLorenzo, The Legality and Re- 
quirements of HEW’s Proposed ‘Policy Interpretation’ of Title IX and Interccllegiate 
Athletics, 6 J. Cot. & Univ. L. 161 (179) and Gaal, DiLorenzo, and Evans, HEW’s Final 
‘Policy Interpretation’ of Title IX and Intercollegiate Athletics, 6 J. Cot. & Univ. L. 345 
(1980). 

* Or. REv. STAT. §§ 659.150 and 659.155 (1979). 
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. any act that unreasonably differentiates treatment, intended or 
unintended, or any act that is fair in form but discriminatory in operation, 
either of which is based on age, handicap, national origin, race, marital 
status, religion or sex. 


The State Board of Education was given the duty of enforcing Chapter 
204 in elementary and secondary education and in the community col- 
leges. The State Board of Higher Education was designated to enforce 
the law in the state-owned colleges and universities. 

The State Board of Higher Education (hereafter, “the Board”) issued 
rules for administering Chapter 204 that provided guidelines for non- 
discrimination and established a grievance procedure to be used in 
resolving complaints. Under the procedure specfied by the Board the 
grievance is first heard at the institutional level. A grievant who is not 
satisfied with the institution’s response can appeal to the Chancellor of 
the State Department of Higher Education. 

The heart of the Board of Higher Education’s requirement with re- 
spect to women’s athletics is Oregon Administrative Rules § 580-15-080 (3), 
which provides: 


In assessing the total athletic opportunity provided, institutions shall be 
guided by regulations implementing Title IX of the Educational Amend- 
ments of 1972, and shall assess at least the following: 

(a) Appropriateness of equipment and supplies; 

(b) Games and practice schedules; 

(c) Travel and per diem allowances; 

(d) Opportunity for coaching and academic tutoring; 

(e) Coaches and tutors; 

(f) Locker rooms, practice and competitive facilities; 

(g) Medical and training services; 

(h) Housing and dining facilities and services; 

(i) Publicity. 


This rule has been the basis for evaluating the women’s athletic pro- 
grams at both the University of Oregon and Oregon State University 


against challenges that they provided inadequate opportunities for 
women athletes. 


II. THE UNIVERSITY OF OREGON (THE UNIVERSITY) 


In March 1977, Barbara Aiken and Robert Aiken believing that their 
daughters and other female students attending the University of Oregon 
did not have equal athletic opportunities, filed a grievance under the 
Board rules implementing Chapter 204. The University conducted an in- 
vestigation of the charge and reported its findings to the Chancellor of 
the State Department of Higher Education. Dissatisfied with the Univer- 
sity’s report, the Aikens requested and were accorded a hearing, which 
focused on four general issues: 
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1. Alleged inequality of the entire competitive athletic program 
for men and women; 

2. Alleged unreasonable inequality of transportation; 

3. Alleged unreasonable inequality and inferior officiating; and 

4. Alleged unreasonable disparity in coaching staffs. 

Perhaps because the Aiken daughters were interested primarily in 
basketball, much of the testimony related to the men’s and women’s 
basketball programs. Although both the Aikens and the University 
presented testimony regarding the nature of the athletic program of- 
fered to men and women, both sides stressed expenditures. The Univer- 
sity pointed to the significant recent increases in the budget for the 
women’s program, while the Aikens emphasized continuing inequities in 
spite of those increases. 

The hearing officer considered the testimony under the federal re- 
quirements of the Title IX regulation as well as under the state law re- 
quirements of Chapter 204. She treated the requirements as being 
substantially the same, except that the Title IX regulation’ allowed 
three years ending July 21, 1978, to reach equality in intercollegiate 
athletics and the hearing officer interpreted Chapter 204 as requiring im- 
mediate equity. The hearing resulted in written Findings and Recom- 
mendations issued March 6, 1978.‘ 

The hearing officer’s findings identified substantial disparities be- 
tween the two basketball programs offered at the University. For the 
year in question (1977), the hearing officer found that the men’s basket- 
ball budget was $413,768, while the women’s team was allotted $24,171, 
including only $100 for equipment and supplies. Variances existed be- 
tween recruiting programs because of different conference rules ap- 
plicable to men and women. And, women had not been given equality in 
such specific areas as tutoring and training table privileges. 

Similar findings were made as to each of the three more specific 
areas of alleged inequality. The hearing officer found unequal transporta- 
tion as of the effective date of Chapter 204. With the April 1977 merger of 
the men’s and women’s athletic departments, however, the University 
implemented a policy that centralized travel and resulted in provision of 
comparable transportation for comparable men’s and women’s sports. 

The hearing officer found that different rules govern officiating for 
men’s and women’s sports. The University is a member of the Pac 8 (now 
Pac 10) conference for men’s sports and of AIAW-Region IX for women’s 
sports. The officials are different for each conference and are selected 
and paid by conference officials not the University’s athletic staff. The 





5 34 C.F.R. § 106.41(d). 

‘ The hearing officer's Findings and Recommendations are not published. Attorneys 
who are members of the National Association of College and University Attorneys (NACUA) 
may obtain a copy through NACUA’s Exchange of Legal Information Service. 
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hearing officer found that men’s basketball officials were paid $125 per 
game, plus mileage and expenses. Officials for women’s basketball were 
paid $20 per game, plus 12¢ per mile for travel. The hearing officer con- 
cluded that the University was complying with Chapter 204 within 
minimum guidelines, because it was obeying the rules of the separate 
conferences. 

Finally, the hearing officer determined there was a substantial dif- 
ference in the coaching staffs for men’s basketball and women’s basket- 
ball in 1975 and that disparities still existed, but that the University was 
progressing. . 

Chancellor Lieuallen adopted many of the findings of the hearing of- 
ficer, but differed with her conclusions in some important respects.’ Most 
notably, the Chancellor concluded that at the time of his order (March 28, 
1978) the University of Oregon’s intercollegiate athletic program was not 
in violation of either Chapter 204 or the Board rules. The Chancellor in- 
terpreted Chapter 204 as allowing different treatment of men’s and 
women’s athletic programs if the differences in question were not 
unreasonable. He also ruled that it was reasonable to view the state 
statute as allowing a phasing-in period at least as long as that given by 
the Title IX regulation. The Chancellor ordered the University to con- 
tinue efforts toward providing full equality of athletic opportunity for 
men and women. 

As permitted by the State Administrative Procedure Act,° the 
Aikens appealed the Chancellor’s ruling to the Oregon Court of Appeals. 
In Aiken v. Lieuallen, 39 Or. App. 779, 593 P.2d 1243 (1979), the court 
reversed the Chancellor’s grant of additional time for compliance and 
remanded the case for further proceedings, saying: 


Legislative history makes clear, however, that use of the word ‘reasonable’ 
was addressed to the quality of discrimination and not to the alacrity with 
which discrimination would be abolished. Moreover, the legislative history 
indicates that the legislature was unaware of the obstacles that would be en- 
countered in bringing athletic programs into compliance with the law, and 
anticipated that immediate compliance would not be unduly burdensome.’ 


The court agreed, however, that justifications offered by the 
University for distinctions between men’s and women’s programs were 
factors that the Chancellor might weigh under the standard of 
reasonableness. For example, the court held that the revenue-generating 
capability of a sport is one such factor, so long as consideration of 
revenue does not remain “static” and the institution takes into account 
the potential for generating revenue from women’s sports such as 





5 The Chancellor’s Findings and Order issued March 28, 1978 are not published. At- 
torneys who are members of NACUA may obtain a copy through NACUA’s Exchange of 
Legal Information Service. 

® Or. Rev. STAT. § 183.480 et seg. (1979). 

7 39 Or. App. at 785, 593 P.2d at 1246-47. 
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basketball that are becoming increasingly popular*. Thus the court 
recognized the financial effects on athletic programs as a whole and the 
fact that women’s sports currently do not ordinarily produce revenues. 
Although there is increasing talk in the federal government of exempt- 
ing “revenue-producing” sports, the indication of the Oregon court is 
that this would have little effect in Oregon since State law already has 
been interpreted to mean that generation of revenue is a non-sex related 
criteria which may be considered in evaluating equity. The corollary is 
that in order for the production of revenue to continue to be sex neutral, 
women’s sports must be provided the necessary support to become 
revenue-producing. At the same time, the court indicated conference 
regulations cannot be used by the University as a justification for dif- 
ferent treatment: while a “conference may permit unreasonable 
discrimination, Oregon law does not.”® 

The court directed the Chancellor to consider the case further, in- 
structing him to evaluate whether different treatment generally results 
in a disparate impact on opportunity for women.” The court called atten- 
tion to the statutory prohibition against any act “... that is fair in form 
but discriminatory in operation .. .” and warned that even sex-neutral 
criteria might have a discriminatory effect. For example, height, weight 
or strength requirements for participation in sports are neutral on their 
face but might be discriminatory in operation. 

After the case was remanded, the Chancellor discussed its future 
course with attorneys for the Aikens and with representatives of the 
University. Each thought there would be merit in resolving the case by a 
stipulated order. All agreed there had been substantial changes in the 
women’s athletic program, represented by an increase in budget from 
$240,000 in 1977-78 to $662,500 in 1979-80. The Aikens indicated they 
were more interested in knowing whether the University was then offer- 
ing equal opportunities to women than in what it had been doing in May 
1977. It was agreed that the University would undertake a new self- 
evaluation", and that the Aikens would study it and then decide whether 
they wished to pursue the case further. The self-evaluation was com- 
pleted in the summer of 1980, and the parties to the case are discussing 
the appropriate next steps recognizing the difficult budgetary situation 
in which all universities now find themselves. Talks were held during the 
fall of 1980 and then delayed pending the AIAW and NCAA annual 
meetings in early 1981 with the hope that events at those meetings 
would resolve areas where program differences resulted from differing 
conference rules. By the time negotiations could resume, budgetary and 
organizational problems in the athletic department had convinced both 





® Id. at 789, 593 P.2d at 1249. 

® Id. at 790, 593 P.2d at 1249. 

© Td. at 793, 593 P.2d at 1250-51. 

" The “self-evaluation,” a cooperative effort between the University and the 
Chancellor’s office, was not the same as a formal Title IX self-evaluation. 
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parties that further negotiations would not be useful until conditions in 
the department stabilized. Both sides see the move by the women 
toward governance by the NCAA and toward a women’s PAC-10 Con- 
ference as improving chances of settlement 


III. OREGON STATE UNIVERSITY (OSU) 


Peterson v. Oregon State University also concerned a grievance in- 
itiated pursuant to Chapter 204 and the board’s implementing rules. 
Twenty-five student athletes, former athletes, and taxpayers (one of 
whom is a man) filed a comprehensive complaint alleging that Oregon 
State University discriminated between men and women in athletics in 
all of the following areas: financial aid and scholarships; competitive op- 
portunities; housing and dining facilities and services; athletic facilities 
and game and practice schedules; equipment, supplies and uniforms; 
medical and training services; travel and per diem allowances; publicity 
and awards; opportunity for coaching, tutoring and officiating; employ- 
ment counseling and assistance; and general financial support for the in- 
tercollegiate athletic program. 

Pursuant to the Board of Higher Education’s rules, Oregon State 
University prepared a written response to the grievance. As to each 
allegation of discrimination, OSU set forth its view of the facts, its con- 
clusion whether OSU was in compliance with the law, and the corrective 
action that it was willing to take. 

The grievants were dissatisfied with the response from OSU and re- 
quested that the Chancellor order a contested case hearing. While this 
request was under review, representatives of the complainants and OSU 
began discussions directed toward reaching a voluntary resolution of the 
dispute. The parties subsequently entered into a conciliation agreement 
that provided the basis for and was incorporated into an administrative 
order issued by the Chancellor (Appendix A). 

The conciliation agreement includes a five-year plan for develop- 
ment of the women’s athletic program within competitive categories 
already established by OSU. The development of this five year plan is 
similar to the concept which formed the basis for the agreement con- 
cluded between Department of Education’s Office for Civil Rights and 
University of Akron. It specifies certain women’s teams to be upgraded 
to the highest level of competition now offered only to the men’s football 
and basketball teams. The agreement also incorporates a formula per- 
mitting comparison of the average per capita aid for men and women and 
states that full compliance is achieved when the average amount of finan- 
cial aid provided to male and female athletes is equal. OSU is required to 
submit annual progress reports. A mechanism for adjudicating violations 
of the agreement is specified. One complaint has been filed charging a 
violation in a number of areas. The Chancellor found some areas in which 
the agreement had not been violated, some areas in which the University 
needed to provide more information to the complainants, and some areas 
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in which the University’s failure to develop some policies required by the 
agreement was a violation. As a remedy to the violation OSU was 
ordered to submit the required policies within one month. 


IV. THE CASES COMPARED 


When the Aiken grievance was initiated at the University of 
Oregon, the issues were rather narrow, being essentially limited to 
basketball, and concentrated on transportation, officiating and coaching. 
Petersen, on the other hand, was a comprehensive complaint. Following 
the court of appeals’ decision, the parties in Aiken agreed to consider a 
broader range of issues encompassing many of the same issues that were 
raised in Petersen. Such issues include financial aid, housing, game and 
practice schedules, equipment, transportation, access to doctors and 
trainers, promotion, facilities, coaching, officiating, tutoring and employ- 
ment. Although the goal in each is athletic equity, differences in the tim- 
ing and scope of the two complaints have led Oregon and Oregon State 
down different paths to reach that goal. 

Oregon State University has designated five levels of competition: 
(1) national, producing significant revenue (the minimum percentage of 
revenue to expenditures is not a part of the negotiated order, the parties 
having allowed themselves another year to arrive at the figure which 
will probably be less than 25 percent); (2) national without significant 
revenue production; (3) Pac-10/Western region; (4) northwest region; and 
(5) state or local. OSU’s intention is to promote its women’s sports so that 
within four to five years sports will fall in each of the categories in which 
men’s teams now compete, although no women’s sport currently 
generates significant revenue. The competitive level for each women’s 
sport has been predetermined in the conciliation agreement and only in 
unusual circumstances will vary from what is now planned. The following 
factors were considered in deciding how many and which men’s and 
women’s sports are to be at each level: the number of sports for men and 
women at each level and the number of men and women participants at 
each level, as well as the student and spectator interest in the individual 
sports. 

In contrast, the University of Oregon has directed its efforts in 
achieving comparable benefits for the men and women athletes across 
the entire athletic program, with modifications where appropriate based 
on the nature of a particular sport, spectator interest, and the service it 
provides to Oregon’s students. Thus, the University of Oregon has con- 
sidered the men’s and women’s programs as two activities to be compared 
as wholes with each other (but noting the special histories of football and 
men’s basketball), in contrast to the more stratified approach used by 
Oregon State University. 

In the men’s program, for example, funding has been discontinued 
for three men’s sports: golf, tennis, and swimming. All expenses other 
than coaching costs in these sports must be raised by the coach and team 
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members. The level of competition for these sports is determined by the 
abilities of the team members and the funds which they are successful in 
raising. The lack of support for these sports released funds to support 
other men’s sports at a higher level than otherwise would have been 
possible. 

The women’s program receives funding for all of its sports without 
individual team members’ fund raising, but as a result has no sports 
which are funded at the same level as either men’s basketball or football. 
However, women’s basketball, which is the most emphasized women’s 
sport, receives more extensive support than some men’s sports. Alloca- 
tions to the sports have been largely based on the athletic administra- 
tion’s response to the needs expressed by the coaches. Recently the 
Chancellor has proposed that the Board of Higher Education adopt 
policies governing intercollegiate athletics. That policy defines 
“revenue-producing sports” and divides the institutions’ intercollegiate 
athletic programs into two categories, “major revenue-producing” and 
“all other.” If institutions have any “major revenue-producing” sports 
they must have at least one for men and one for women. Equity would be 
determined within categories. If this policy is adopted, the University of 
Oregon will be required to modify its current policy. 

Another significant difference between the University of Oregon 
and Oregon State University programs is in their administration. The 
University of Oregon merged its men’s and women’s intercollegiate 
athletic programs in 1977. Since that time, the administrative, service, 
publicity/public relations, and event management staffs have provided 
services for both men’s and women’s programs. The associate athletic 
director and assistant directors report to a director (male) and a deputy 
director (female). Budgets for men’s and women’s programs are 
prepared on a sport by sport basis with only a small budget for separate 
administrative costs of the women’s program. 

Oregon State maintains separate administration of men’s and 
women’s athletics in different departments, with the director of each 
reporting to the University administration. The programs share some 
support services, such as training, medical care and laundry services. In 
the past the women’s program had to negotiate with the men’s program 
to determine the level of those services, and any additional services for 
the women’s program had to be purchased out of the women’s program 


budget. The men’s program now is required to contribute to the women’s 
program each year.” 





* The University of Oregon has undergone major staff changes since this article was 
prepared. The Athletic Director, Deputy Director, Associate Director and Business Manager 
have resigned. A new Athletic Director has just been hired. In addition a management review 
by the Board's Office made many recommendations regarding reorganization of the Depart- 
ment. The University has indicated that some reorganization will take place. 

* This contribution has been $40,000-50,000 per year recently. 
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In the past, the OSU administration moved to merge the two pro- 
grams and, as a result, both are overseen by a single lay board. However, 
both departments so far have rejected a merger at the operating level. 
Initiation of the complaint has not been an impetus in that direction; 
merger was not considered in the negotiations and the issue had little ef- 
fect on the resolution ultimately reached. 

Both institutions share a problem common to many intercollegiate 
athletic programs today: inadequate revenues to meet growing costs. 
The escalated costs have resulted not only from the need to provide 
funds for women’s programs, but also from inflation and from the rapidly 
increasing costs of trying to be competitive, especially in the more ex- 
pensive men’s sports. Football programs generate the largest percen- 
tage of revenue at both institutions but, in recent years, have not been 
successful at either school. Basketball programs have been more suc- 
cessful, but have been unable to replace shortfalls in revenue. Mean- 
while, other schools with successful football programs have been able to 
allocate more money to their programs, and the costs to compete with 
them have increased. In addition, many public institutions across the 
country receive state subsidies; this is not the case at Oregon State 
University and the University of Oregon. Nor has the state legislature 
been willing to provide supplemental funds to boost the women’s pro- 
grams, despite attempts during two biennial legislative sessions to ob- 
tain such funds. The Universities had directed small amounts of state 
funds from their general allocation to help support the women’s athletics 
program. As a result of severe reduction expected in state funds for the 
upcoming biennium, the Chancellor has directed that the University 
remove all state funds from their athletic programs. 

Although some critics argue that adequate funds exist to provide 
equity, the Aitken and Petersen complaints have focused largely on how 
to provide equity with inadequate funds. The questions of equity and the 
potential solutions have varied because of the differences in each pro- 
gram. 

At Oregon State, where the plan for compliance includes two 
parallel programs operated under separate administrators, the questions 
concern the relationship between the departments and their programs. 
There has been a need to assure that the women’s sports get adequate 
support and assistance from the men’s program in those areas where the 
men have the obligation to provide services for them. The overall goal 
has been to coordinate use of resources within the established com- 
petitive levels, so that men’s and women’s sports at each level may use 
their budgeted amounts to meet their needs but still can stay within the 
cost parameters established by the University administration for these 
competitive levels. 

At the University of Oregon, the plan for compliance calls for the 
balancing of all programs within the structure of a single administration. 
The problems raised largely concern assuring that, in the competition for 








378 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No.3 


resources between the football and basketball programs on the one hand 
and all of the other men’s and women’s programs on the other, the 
women’s sports receive some special consideration—a result that 
recognizes the men have chosen to focus heavily on two sports, and that 
the women have chosen to attempt to provide more equality for all. At the 
same time, it is apparent that the women must promote some sports with 
the goal of generating significant revenue, to contribute to the expense 
of running the overall program and to provide athletic competition at a 
level to challenge those who desire top-level competition. 

Because the administrative rules implementing the Oregon statute 
cite Title IX, it has been assumed for both complaints that compliance 
with the state law would also, in most instances, lead to compliance with 
the spirit of Title IX. At the same time, compliance with Title IX per se 
was not a goal of the negotiators. And it became evident that the Title 
IX materials were not sufficient to establish agreement regarding 
athletics equity. 

At the University of Oregon, the list of factors established in the Title 
IX rules was used in the initial attempts to define equity. Those factors 
were amplified by the December, 1979 “policy interpretation.” How- 
ever, even that amplification did not provide an adequate basis for a 
thorough evaluation of equity in a large, sophisticated program of inter- 
collegiate athletics. In some areas, additional factors were needed. 

For example, in evaluating level of competition, it was crucial to con- 
sider that the conference in which the men compete is one of the most 
competitive in the nation; however, the women compete in the region 
which is the weakest. Thus, in addition to the actual level of the competi- 
tion provided, efforts to improve the quality of the competition for the 
women must be assessed as well. The women’s program will take part in 
the NCAA finals in the upcoming year and administrators are develop- 
ing competitive schedules which move them closer to a women’s PAC-10 
Conference. 

In other instances, the suggested criteria were inappropriate and 
different criteria were substituted. In assignment of coaches the inter- 
pretation proposes the examination of training, experience, professional 
qualifications, and professional standing to assess equivalence. Because 
of the historical differences in the men’s and women’s programs, 
evaluating equivalence through the comparison of these factors is vir- 
tually impossible. Instead, the success of the team and the evaluation of 
administrators and students were used to assess the quality of the 
coaching. 

Even in the area of financial assistance, where the regulation is 
most specific, the rules provide only a partial means for evaluation. For 
example, the number of participants may vary at different times during 
the year and, in the past, coaches often reallocated funds budgeted for 





“ 44 Fed. Reg. 71413 (Dec. 11, 1979). 
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financial assistance when the number of players changed releasing the 
funds to be used elsewhere in the athletic program. Thus, futher stipula- 
tions were required to evaluate equity in athletic assistance in the 
Oregon program. 

Finally, other areas not suggested at all in the Title IX rules were 
evaluated: officiating, employment assistance for student athletes, 
University foundation assistance, coaches’ benefits, gifts-in-kind and 
awards. Publicity was split into categories of sports information and pro- 
motion. 

At Oregon State University an expanded version of the financial 
assistance portion of the Title IX regulation served as the basis of the 
agreement. Central to the evaluation of equity under the agreement is a 
formula designed to take into account out-of-state tuition and nonathletic 
aid, as sex-neutral factors in determining the average dollar award per 
athlete. Using the formula developed, at the point of equity the average 
total award per athlete for male and female athletes should be substan- 
tially equal. The same formula was borrowed for use in the University of 
Oregon self-evaluation. 

In the search for equity at both Oregon and OSU, there has been the 
underlying concern that the women’s programs not be developed totally 
based on the “male model.” At the same time, everyone involved in the 
negotiations recognized that the men compete at higher levels than the 
women at both schools. Thus, attempts to resolve both complaints have 
focused on balancing the need to provide highly competitive programs 
with the need to provide flexibility and self determination for the 
women’s programs. In the discussions, neither Title IX nor the state law 
has been seen as determining the right balance. 


V. CONCLUSION 


The agreement reached at Oregon State provides for a five-year 
development plan for women’s athletics. The attorneys for the com- 
plainants believe that, although OSU could be required under the state 
law to provide immediately most of the benefits planned for the fifth 
year, the students’ best interests can be served under this plan. 
Although some corrections were needed immediately for compliance, the 
plan will provide benefits in the fifth year that OSU believes would be in- 
appropriate now given the current development of the women’s pro- 
gram. Both the institution and the complainants believed that a plan to 
insure equal athletic apportunity for women over a five-year period pro- 
vides the best method for assuring the financial stability of the program 
so that all students may compete on the level they desire while assuring 
that women students have equal opportunity within the program. 

At the University of Oregon corrections in the draft of the self- 
evaluation are being completed and, pending severe budget cuts, a more 
current budget for the intercollegiate athletic department will be ap- 
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pended to the report. It is impossible to say now exactly what would be 
included in a negotiated settlement, if one can be reached. Neither side 
has indicated a desire for the women’s program to be divided into “have” . 
and “have not” sports as has been done with the men’s program. 
However, the University’s limited financial resources make it uncertain 
whether the parties can reach a mutually acceptable definition of equity 
within the current structure and agree on a timetable for development of 
women’s sports within that definition. 

At both the University of Oregon and Oregon State University, it is 
clear that the goal of both the complainants and the institutions is to pro- 
vide athletic equity without losing the potential ability of the men’s foot- 
ball and basketball programs to generate large revenues. It is also clear 
by their willingness to invest a great deal of time to negotiations, that 
both the complainants and the institutions believe that their interests 
can be best met outside of a court-ordered result. Compliance with the 
federal law has not been the central concern in either case. The real issue 
has been the establishment of an appropriate definition of athletic equity 
at each institution, and development of a plan to achieve it. 


APPENDIX A 
PETERSEN v. OREGON STATE UNIVERSITY* 
Findings of Fact, Conclusions of Law and Order 


The complainants filed their complaint on January 18, 1980, alleging 
that Oregon State University offered athletic programs of lesser quality 
to female students than were offered to male students in violation of 
ORS 659.150 as implemented by Division 15 of the Administrative Rules 
of the Oregon State Board of Higher Education (OAR-580-15-005 et seq.). 
ORS 659.150 prohibits discrimination on the basis of sex in a state financed 
educational program or activity. The complainants claim standing 
because they are current student-athletes, former student-athletes or 
taxpayers of the State of Oregon. 

Oregon State University responded to the complaint on March 19, 
1980. The parties commenced settlement negotiations on April 15, 1980. 
On April 18, 1980, the parties agreed to waive the ten days’ notice of a 
hearing date required by OAR 580-15-115. The complainants agreed to 
extend the time within which the Chancellor may determine whether to 
grant complainants’ request for a hearing. Since that time, the parties 
have diligently worked to develop an agreement providing for the 
resolution of the pending complaint. The parties have agreed to a five- 
year plan for intercollegiate athletic programs. That agreement, OSU 
Conciliation Agreement for Sex Equity in Intercollegiate Athletics 





* Before the Board of Higher Education of the State of Oregon. 
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(hereinafter referred to as “the Conciliation Agreement”), was signed on 
July 11, 1980. 
The complainants allege violation of ORS 659.150 as implemented by 
OAR 580-15-005 et seq. in the following areas: 
1. Discrimination in financial aid and scholarships. 
2. Discrimination in the provision of competitve opportunities. 
3. Discrimination in housing and dining facilities and services. 
4. Discrimination in game and practice schedules. 
5. Discrimination in the provision of equipment, supplies and 
uniforms. 
6. Discrimination in medical and training services. 
7. Discrimination in travel and per diem allowances. 
8. Discrimination in publicity and awards. 
9. Discrimination in the provision of athletic facilities. 
0. Discrimination in the provision of equal opportunity for 
coaching, tutoring, and officiating. 
11. Discrimination in employment counseling and assistance. 
12. Discrimination in financial support for the women’s inter- 
collegiate athletic program. 


Findings of Fact 


The description of the intercollegiate athletic program 1979-1980 pre- 
sented in the “Response of Oregon State University to ACLU Complaint of 
Sex Discrimination in Athletics,” dated March 19, 1980, incorporated 
herein by reference, represents an accurate picture of the program as it 
existed at the time the complaint was filed, except where information pro- 
vided in the Conciliation Agreement corrected it. The Conciliation Agree- 
ment is also incorporated herein by reference. 


Conclusions of Law and Opinion 


The Complainants and Oregon State University have resolved the 
complaints of alleged discrimination in the intercollegiate athletic pro- 
gram at Oregon State to the satisfaction of both parties and with the inten- 
tion that the implementation of the Conciliation Agreement shall bring the 
OSU intercollegiate athletics programs into compliance with state and 
federal equal opportunity laws and regulations. 


Order 


I hereby order Oregon State University to fulfill the covenants of 
the Conciliation Agreement. 

I reserve the right to make further determinations regarding com- 
pliance with state equal opportunity laws and regulations and to make 





382 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No.3 


any orders I deem necessary to assure that compliance, as well as com- 
pliance with the terms of the Conciliation Agreement. 
Dated August 25, 1980. 





R. E. LIEUALLEN 
CHANCELLOR 


OSU CONCILIATION AGREEMENT FOR SEX EQUITY IN 
INTERCOLLEGIATE ATHLETICS 


[Tables of Contents omitted] 
I. Parties 


The parties to this Agreement are DENISE PETERSEN, et al, stu- 
dent and taxpayer complainants, by and through their attorneys, Cynthia 
L. Barrett and Pamela L. Jacklin, and OREGON STATE UNIVERSITY, 
respondent, by the through its representatives, Robert MacVicar, Presi- 
dent, and Robert Gutierrez, Assistant to the President for Legal Affairs. 


II. Term 


The term of this Conciliation Agreement is from the date hereof until 
the conclusion of the 1984-85 academic year at Oregon State University. 


III. Good Faith Pledge 


The Parties pledge their full cooperation and good faith efforts in 
implementing the Conciliation Argeement. 


IV. Background 


In an administrative complaint filed on January 18, 1980 pursuant to 
OAR 580-15-090(2)(4), the complainants alleged that Oregon State Univer- 
sity (“OSU” or “the University”) unlawfully discriminates against female 
student-athletes in the provision of educational opportunities through in- 
tercollegiate athletic programs. The University responded to the com- 
plaint on March 19, 1980. The parties commenced settlement negotiations 
on April 15, 1980. On April 18, 1980, the parties agreed to waive the ten- 
day-notice-of-a-hearing required by OAR 580-15-115. The complainants 
agreed to extend the time within which the Chancellor may determine 
whether to grant complainants’ request for a hearing until May 12, 1980. 
Between April 15 and May 12, the parties have diligently worked to 
develop an agreement providing for the resolution of the pending com- 
plaint by giving equal opportunity to male and female student-athletes in 
intercollegiate athletics at Oregon State University. 
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The parties therefore agree to a five-year plan for intercollegiate 
athletic programs, the terms and conditions of which are set forth here- 
in. The parties intend that implementation of this Argeement shall bring 
the OSU Men’s Intercollegiate Athletics (MIA) and Women’s Inter- 
collegiate Athletics(WIA) into compliance with state and federal equal 
opportunity law and regulations. 


V. Principles Governing Five Year Plan 


The governing principles of the University’s five-year develop- 
mental plan to attain sex equity in intercollegiate athletics at OSU are as 
follows: 

5.1 Sports Opportunities for Women and Men. 

The University shall provide equitable intercollegiate sports oppor- 
tunities for women and men students, in keeping with their interests and 
abilities. The quality and quantity of intercollegiate sports opportunities 
are determined by the number of intercollegiate teams offered by OSU, 
the number of places for athletes who can meaningfully participate on 
each team, and the competitive quality of the teams. 

At present, over sixty percent of all student athletes at OSU are 
male. In part, the higher percentage of male athletes results from the 
large number of male athletes required for national level competition in 


football. There are no comparably-sized team sports for female athletes at 
this time. As a result, the average number of female student-athletes per 
team is less than the average number of male student-athletes per team. 
Recognizing the resulting disparity in opportunities for participation in 
intercollegiate athletics, the University offers two more intercollegiate 
teams for women than for men. The intercollegiate teams offered by OSU 
as listed below: 


5.1.1 Intercollegiate Teams for Men. 

Football Cross Country 
Basketball Baseball 
Wrestling Crew 

Track and Field Golf 

5.1.2 Intercollegiate Teams for Women 
Gymnastics Volleyball 
Basketball Swimming 
Track and Field Crew 
Cross Country Tennis 
Softball Golf 

5.2 Levels of Competition. 

The five-year plan is premised upon an intercollegiate athletic pro- 
gram in which there are five (5) distinct categories reflecting assigned 
levels of competition and assigned geographic areas for primary travel 
and competition. Each male and female offered by the intercollegiate 
athletic programs is assigned to a specific category. [sic]. 
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Within.competitive levels, men’s and women’s teams shall be provid- 
ed equal opportunity to compete. In order to provide competitive oppor- 
tunity by category, the University shall allow male and female teams 
within a category similar opportunities to develop skills by competing 
against other teams at the same competitive level, as well as permitting 
male and female teams within a category the equal opportunity to par- 
ticipate in the necessary number of competitive events. The University 
shall provide funding to allow this equivalent competitive opportunity to 
male and female teams within the same category. Teams in higher cate- 
gories shall receive more financial support from the University than 
teams in lower categories (Category I is high, and Category V is low). 
The competitive categories are: 

5.2.1 Category I: National level competition, revenue-producing 
teams. 

The University intends that teams assigned to Category I shall be 
competitive nationally with other NCAA or AIAW teams. The geo- 
graphic area assigned for travel and competition is the United States. 

‘“Revenue-Producing” teams are those male and female teams which 
generate revenue that significantly contributes to their expense. A team 
shall be considered to contribute significantly to its expenses when in- 
come from gate and event receipts, media revenue, and guarantees 
generated by the team equals a certain percentage or more of the team’s 
expenses. The percentage shall be determined by the parties within one 
year from the date of this Agreement. 

5.2.2. Category II: National Level Competition, non revenue- 
producing teams. 

The University intends that teams assigned to Category II shall be 
competitive nationally with other National Collegiate Athletic Associa- 
tion (NCAA) or Association of Intercollegiate Athletics for Women 
(AIAW) teams. The geographic area assigned for travel and compeition 
is the United States, although Category II teams are expected to travel 
to distant parts of the country less often than Category I teams. 

OSU shall support Category II teams at a level which permits those 
teams to compete effectively at a national level. Category II teams shall 
receive less overall financial support than Category I sports but more 
support than teams in lower categories. 

5.2.3 Category III: Pac 10 Conference and Western Regional Com- 
petition. 

The University intends that teams assigned to Category III shall be 
competitive with other NCAA and AIAW teams in the Western United 
States. The primary geographic area assigned for travel and competition 
is the western states of Oregon, Washington, California, Arizona, and 
Nevada, and Southern Idaho. 

OSU shall support Category III teams at a level which permits those 
teams to compete effectively within this geographic area. Category III 
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teams shall receive less overall financial support than higher category 
teams but more support than teams in lower categories. 

5.2.4 Category IV: Northwestern State Competition. 

The University intends that teams assigned to Category IV shall be 
competitive with other NCAA and AIAW teams in the Northwest. The 
primary geographic area assigned for travel and competition is the 
Pacific Northwest states of Oregon, Washington, Idaho, and Montana. 

OSU shall support Category IV teams at a level which permits those 
teams to compete effectively within the Pacific Northwest. Category IV 
teams shall receive more overall financial support than Category V 
teams but less support than higher categories. 

5.2.5 Category V: Local Competition. 

The University intends that teams assigned to Category V shall be 
competitive with other NCAA and AIAW teams within Oregon. The 
primary geographic area assigned for travel and competition is the State 
of Oregon. 

Category V teams may receive University support for local competi- 
tion only. 

5.3 Assignment of Teams of Categories of Competition. 

5.3.1 Assignment of Teams for 1980-81 Academic Year. 

Each intercollegiate athletic team is assigned to a category of com- 
petition for the 1980-81 academic year as follows: 





Category Men Women 
I Football 
Basketball 
II Wrestling Gymnastics 
Basketball 
III Track & Field/ Track & Field/ 
Cross Country Cross Country 
Softball 
IV Baseball Swimming 
Crew Volleyball 
Crew 
V Golf Golf 
Tennis 





5.3.2 Commitment to Promote Certain Women’s Teams to Higher 
Categories. 

This five-year plan requires Oregon State University to provide the 
resources to promote at least two female sports from Category II into the 
revenue-producing category (I) by the end of the 1984-85 school year. An- 
other female sport shall be promoted into Category II. Certain women’s 
teams may receive preferential treatment within their initially-assigned 
category in order to ensure the development of selected women’s sports 
into higher categories to reach overall program sex equity. 
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Because of the heavy participation rate by male student-athletes in 
football, the five-year scheme does not allow equal participation by male 
and female athletes at the Oregon State University in national level com- 
petition. As a consequence, this Agreement does not preclude Oregon 
State University from promoting an additional female sport into 
Category I or II. 

5.3.8 Commitment to Equivalent Competition by Men’s and 
Women’s Teams in Their Respective Associations. 

The OSU men’s intercollegiate athletic teams compete in Division I 
of the NCAA. The OSU women’s intercollegiate athletic teams compete 
in Divisions I and II of the AIAW. The University agrees to petition 
AIAW for reclassification of softball from Division II to Division I com- 
mencing with the 1981-82 academic year. This petition shall be made 
pursuant to Section VI-D of the AIAW policies and procedures. 

5.8.4 Assignment of Teams After Promotion of Certain Women’s 
Teams. 

Certain women’s teams have been designated by the parties for pro- 
motion into higher categories of competition. This designation is based 
upon four factors: (1) the interests and abilities of student athletes, 
(2) the interest of spectators within the University community, (3) the 
potential income generation of each women’s team, and (4) the ability of 
the team to achieve or maintain their competitive level. The reassign- 
ment of women’s teams to higher categories shall be accomplished within 
the five-year term of this Agreement. The parties intend that the 
University shall complete the promotion as expeditiously as possible 
and, in any event, no later than the commencement of the 1984-85 
academic year. After the promotion, the assignment of the current WIA 
intercollegiate teams to categories is expected to be as follows: 


Category Women 





I Gymnastics 
Basketball 
II Volleyball 
Track & Field/ 
Cross Country 
Softball 
Swimming 
Crew 
Golf 
Tennis 





5.4 Equality in Athletic Opportunities and Benefits Within 
Category. 

Except as otherwise provided herein, OSU shall provide student 
athletes within each competitive category with substantially equal 
benefits, opportunities, and treatment in intercollegiate athletics. 
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5.4.1 Per Capita Budget Allocations or Equal Benefit by Sex Within 
Competitive Level. 

Within the designated competitive level categories, the parties in- 
tend to reach, within the five years of the plan, substantial equal per 
capita budget allocations or equal expenditures resulting in equal 
benefits to student athletes in: 

i. athletic aid 

ii. recruiting 

iii. team travel and per diem allowances 

iv. preseason and vacation room and board 

5.4.2 Similar Sport Per Capital Budget Allocations for Male and 
Female Student Athletes. [sic]. 

Certain male and female sports require similar equipment, coaching, 
and event management. These sports are: Track; Cross Country; Basket- 
ball; Crew; Golf and Softball/Baseball. Male and female student athletes 
participating in these sports shall be treated equitably in: 

i. equipment and supplies 

ii. coach/student ratio 

iii. game and official expenses 

As an indication of equity, the parties shall compare per capita 
budget allocations for similar sports by sex, and disparities shall be 
eliminated, unless justified by sex-neutral factors. The parties intend 
sex-neutral factors to be: cost of comparable quality equipment for com- 
petitive levels, number of spectators to be accommodated at events, and 
development of selected women’s sports into higher categories to reach 
overall program sex equity. 

5.5 Allocation of Financial Assistance to WIA. 

Increased athletic aid shall be provided to the women’s intercollegi- 
ate athletic program within each academic year. The methodology by 
which athletic financial assistance shall be allocated to Women’s Inter- 
collegiate Athletics (WIA) for 1980-81 academic year is as follows: 

(a) The total APC award is determined for Men’s Intercollegiate 
Athletics (MIA) by categories (total athletic aid minus books divided by 
the number of awards allowed). 

(b) APC award (MIA) is multiplied by the total number of awards 
permitted by AIAW rules* to teams in each category to determine the 
equivalent aid to be awarded to WIA in each category. 

(c) The additional aid required for WIA equity can be calculated by 
subtracting the current year’s WIA expenditures for financial assistance 
from the equivalent aid figure. 

(d) A yearly percentage rate of increase in athletic financial 
assistance is calculated from the present aid, equivalent or future aid, 
and the number of years to equity. 





* AIAW rules prohibit a direct book allowance as part of financial assistance. See § 
ITIA1-2a infra. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No.3 


(e) The WIA allocation for each category shall increase by the yearly 
percentage rate in order to reach equity within the five-year period. 

(f) The calculations discussed are attached hereto as Exhibit A. Ex- 

hibit B also attached hereto presents the allocation of financial aid funds 
to WIA for the 1980-81 academic year. 
If the University devises a different method of allocating financial 
assistance to WIA consistent with the principles of the five-year plan, it 
shall present the alternative to complainants’ attorneys. The complain- 
ants’ attorneys and the University may amend this section of the Agree- 
ment in writing. 

5.6 Proportionate Financial Assistance. 

By the fifth year of this plan, financial assistance for all teams in the 
women’s programs shall be substantially proportionate to that provided 
all teams in the men’s program, based on participation rates of men and 
women in their respective sports. Participation rates shall be based upon 
official squad lists provided to the NCAA and the AIAW. 

5.6.1 Sex-Neutral Factors. 

The parties agree that differences in the overall amount of financial 
aid awarded resulting from sex-neutral factors are permissible. Sex- 
neutral factors in the award of financial aid are: out-of-state tuition dif- 
ferentials, so long as out-of-state tuition scholarships are available to 
male and female students on an equal basis, actual aid awarded by 
coaches as opposed to budget allocations, financial assistance that male 
and female athletes may receive from other sources such as Basic Equal 
Opportunity Grant (BEOG), Supplemental Educational Opportunity 
Grant (SEOG), State Need grants/cash awards, and non-athletic institu- 
tional scholarships. 

5.6.2 Formula by Which to Measure Compliance. 

The parties have devised a formula to measure compliance with the 
principle of providing financial aid on a proportionate basis, while per- 
mitting differences in aid on account of sex-neutral factors. The formula 
permits comparison of the average per capita aid for men and women 
without regard to differences in the number of athletes with out-of-state 
tuition awards and/or other sex-neutral differentials. The formula is in- 
tended as an analytical tool for use in monitoring compliance with the 
proportionate financial assistance standard. 

The formula is: 


APC = (OS aid) (IS equivalent factor) + (IS aid) + NAA 





total # of participants 


Elements of the formula: 

APC = average per capita financial aid 

OS aid = total amount of athletic aid granted to out-of-state female student 
athletes or the amount of out-of-state aid (minus book allowance) 
granted to male student athletes.* 
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IS equivalent factor = .543 for 1979-80. IS equivalent factor is obtained 
by dividing the amount of a full scholarship for an in-state student 
(minus book allowance for MIA) by the amount of a full scholarship 
for an out-of-state athlete (minus book allowance for MIA). 

NAA = total amount of non-athletic aid. NAA includes BEOG, SEOG, 
State Need grants/cash awards, and non-athletic scholarships. 

Total # of participants = the number of participants reported to the 
NCAA and AIAW on squad lists for the respective teams. 


Using the formula the Average Per Capita Financial Aid for male 
and female students-athletes can be determined. Full compliance results 
when the average per capita financial aid for male and female student 
athletes is equal. 

5.7 Impact of Association Rule Changes or Legal Precedents on 
Athletic Financial Assistance. 

The parties contemplate two possible changes which could impact 
the provisions herein regarding Athletic Financial Assistance. The im- 
pact of the two contemplated changes on this Agreement is specified 
below. 

5.7.1 Athletic Financial Assistance Based Only On Student Need. 

The parties contemplate the possible revision of NCAA and/or 
AIAW rules to permit the award of athletic financial aid only to students 
meeting spcified criteria of financial need. Nothing contained in this 
Agreement shall be construed to prohibit the University from adopting a 
system of athletic financial assistance based on the financial need of pros- 
pective student athletes, so long as female and male athletes have the 
same opportunity to qualify for scholarships and the same financial need 
standards are applied to all athletes. 

5.7.2 Legal Precedent Substantially Altering Existing Law Regard- 
ing Sex Equity in Athletic Financial Assistance. 

The parties contemplate the possibility of court decisions which fur- 
ther define the University’s obligation to provide equal opportunity to 
male and female student athletes with regard to athletic financial 
assistance. If a final court decision, issued during the term of this Agree- 
ment, constitutes binding legal precedent in Oregon and substantially 
alters the University’s obligations hereunder, the parties agree that 
such precedent will govern compliance with the financial assistance 
terms of this Agreement. The parties agree that a binding legal prece- 
dent shall be a decision by the Oregon Supreme Court interpreting 
federal and state law which is not appealed to the United States Supreme 
Court, a decision by the Ninth Circuit Court of Appeals which is not ap- 
pealed, a decision by the United State Supreme Court, or a change pur- 
suant to judicial decisions in the federal rules or regulation implementing 
Title IX of the Education Amendments of 1972. The University shall be 
deemed in compliance with the Conciliation Agreement so long as it fully 
complys [sic] with such a decision or revised federal regulations. 

5.8 Equal Recruitment of Female and Male Student Athletes. 

The parties recognize that the recruitment of quality female and 
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male student-athletes is essential to the maintenance or achievement of 
the competitive levels to which teams have been assigned for the present 
and future. Resources for recruitment of student-athletes shall be 
equitable within competitive categories. 

5.8.1 Equal Recruitment Resources for Coaches. 

Such resources include but are not limited to financial and other 
travel resources provided to coaches for recruitment purposes. Coaches 
of men’s and women’s teams within the same category shall have the 
same opportunity to recruit in-state and out-of-state athletes. Women’s 
teams selected for promotion of a higher category shall receive preferen- 
tial treatment over other teams in their initially-assigned category with 
regard to allocation of financial and other recruitment resources. 

5.8.2 Formula by Which to Measure Compliance 

Due to the relationship inherent between athletic aid and recruit- 
ment, the University shall provide increased financial resources for 
recruitment to WIA teams for the 1980-81 academic year, as specified in 
Exhibit C attached hereto. 

The methodology by which recruitment funds have been allocated in 
Exhibit C is as follows: 

i. Recruitment/aid ratio is determined for both MIA and WIA teams 
by categories. This ratio is calculated by dividing the recruitment ex- 
penses by the financial aid for a given year. 

ii. The MIA recruitment/aid ratio for each category shall be con- 
sidered as the equitable standard for Categories II through V. The 
University shall equalize the recruitment/aid ration in these by the end 
of the 1984-85 academic year. 

iii. The recruitment/aid ratio to measure compliance for Category I 
shall be thirty percent of the MIA Category I recruitment budget divid- 
ed by the MIA Category I financial aid (.30 (Recruitment $/Financial aid.) 

iv. A yearly percentage rate of increase in the recruitment budgets 
for each WIA category is calculated from the present recruitment/aid ra- 
tio, the equivalent ratio (MIA), and the number of years to reach equity. 

5.8.3 Review of Recruitment/Aid Ratio for Category I 

The parties have agreed to adjust the recruitment/aid formula for 
Category I because the NCA and AIAW rules on permissible recruiting 
activities are substantially different. Most importantly, NCAA rules per- 
mit expenditure on travel funds to visit prospective student-athletes at 
their homes and to bring recruits to OSU while AIAW rules do not per- 
mit such travel expenditures. Therefore women’s teams in Category I 
need fewer dollars to recruit student-athletes. If the association rules 
change to permit similar recruiting expenditures, the provisions of sec- 
tion 5.8.2 ii shall apply to women’s teams in Category I. 

Assuming association rules remain the same, the University shall 
review the recruitment/aid ratio for Category I based upon a comparison 
of actual expenditures for travel and other recruitment activities by 
Category I teams. The University shall report the findings of its review 
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in the first annual report required by section 8.5 of this Agreement. If 
the provision of equal opportunity to recruit student-atheletes requires 
an increase in the Category I recruitment/aid ratio in order to comply 
with the letter and spirit of this Agreement, OSU shall set forth the 
revised ratio and rationale therefore in its first annual report. 

5.8.4 Letters of Intent 

Insofar as OSU permits MIA teams in each category to issue NCAA 
letters of intent on the first date permitted by NCAA rules, WIA teams 
in the same category shall be permitted to issue letters of intent on the 
first day permitted by AIAW rules. Projected budget allocations for 
athletic financial assistance for the subsequent academic year shall be 
forecast sufficiently in advance to permit the MIA and WIA coaches to 
make reasoned, professional judgments regarding potential recipients of 
athletic financial aid. 

5.9 Equitable Coaching and Coach/Student Ratios 

Student-athletes at Oregon State University shall be provided the 
best coaching assistance available in order to encourage the highest level 
of athletic achievement. Because coaching quality is related to coaches’ 
salaries, coaches’ salaries will be determined not only by similarities of 
sport but by nondiscriminatory factors such as the range and nature of 
duties, the formal credentials and experience of individual coaches, com- 
parable salaries of coaches for teams within the same competitive 
category at OSU (see section 5.2 above), comparable salaries of coaches 
of similar teams at other colleges and universities which compete at a 
similar competitive level as OCU’s teams, the number of assistants 
supervised and the level of competition. Where these or similar factors 
represent valid differences in skill, effort, responsibility or working con- 
ditions they may, in specific circumstances, justify differences in com- 
pensaton. Similarly, there may be a unique situation in which a par- 
ticular person may possess such an outstanding record of achievement as 
to justify an abnormally high salary. 

OSU has undertaken comparative salary studies for male and female 
coaches and shall monitor such salaries annually. The University shall 
provide comparative salary data in the annual reports during the life of 
this Agreement. 

5.9.1 Equitable Coach/Student-Athlete Ratio. 

The coach/student-athlete ratio shall be equitable within com- 
petitive levels. The coach/student-athlete ratio is the ratio of coaching 
FTE (full-time-equivalent positions) divided by the official number of stu- 
dent participants on each team. They may be some differences in the 
coach/student-athlete ratio within a competive level category. These dif- 
ferences must be accounted for by sex-neutral factors. 

5.10 Equitable Publicity. 

Publicity shall be provided to male and female student-athletes 
within the same competitive levels on the same terms and conditions. 

5.10.1 Publicity and Promotion for Women’s Teams Moving to 
Category I. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No.3 


The two women’s teams designated for promotion to the revenue- 
producing category (I) shall receive the publicity and promotion 
necessary to become revenue-producers within five years. Therefore the 
publicity and promotion given to them will be more substantial than that 
provided to male non-revenue national competitive teams. 

5.10.2 Other Competitive Categories. 

Within all other competitive categories, all male and female teams 
shall receive: 

i. Equitable distribution of posters and announcements of events; 

ii. Equal sports information coverage; 

iii. Equivalent publicity in University Publications over which the 
University has editorial control. 

5.10.3 Travel of Sports Information Personnel with Teams 

Sports information personnel travelling with teams shall be provided 
equally to male and female teams within competitive category. 

5.11 Administrative Support Services for Athletes. 

There are a number of support services historically provided by the 
MIA which shall be offered as administrative support services for men’s 
and women’s intercollegiate athletics. The University has designated the 
following services as those support services which the administrative 
support services shall provide equitably to female and male teams within 
categories: sports medicine, sports information, public relations and pro- 
motion, ticket sales and services, game management services, employ- 
ment assistance, tutorial and counseling assistance, and secretarial sup- 
port for teams. 

5.12 Equal Employment Opportunities for Student-Athletes. 

OSE administrative support services for athletics coordinates provi- 
sion of employment assistance to all University student-athletes. The 
University agrees to develop by August 1, 1980, a policy assuring 
equitable summer and vacation employment assistance which will in- 
clude the following provisions. 

5.12.1 Job Opportunity File. 

Maintenance of job opportunity file by the administrative support 
services, and dissemination of information about available jobs to all 
student-athletes regardless of sex. 

5.12.2 Procedure to Inform Student-Athletes of Potential Employ- 
ment Opportunities. 

Development and implementation of a procedure whereby all 
student-athletes and coaches are made aware in a uniform manner of 
potential employment opportunities. 

5.12.3 Letters to Prospective Employers. 

Letters sent to prospective employers to encourage the hiring of 
women into jobs which have been traditionally held by males. 

5.12.4 Contact Person for Employment Assistance. 

Notification to all athletes of the designated person to contact for 
assistance in employment. 
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5.12.5 Proportionate Job Opportunities. 

Job opportunities coordinated through the administrative support 
services shall be proportional to total numbers of male and female 
student-athletes, although either MIA and WIA may choose to assign job 
opportunities only to athletes in Category I or the higher categories. 

5.12.6 Employment in OSU Concessions. 

Employment in OSU concessions of student-athletes as individuals 
or employed as a team shall be on an equitable basis without regard to 
sex. 

5.13 Equality of Travel Opportunities. 

OSU shall provide travel on an equitable basis to female and male 
student-athletes within competitive levels based on the number of 
athletes that actually travel to away events and/or the number of 
athletes allowed to travel by the AIAW or NCAA association rules. OSU 
will provide equitable treatment in squad size, including trainers, and ac- 
climation time. 

5.13.1 Travel Per Diem for Category I Teams. 

Teams in Category I may be provided a per diem allowance which 
may be higher than the other categories. The two female teams selected 
for promotion into the revenue-producing category shall be allowed a 
similar allowance beginning in the 1980-81 academic year for gymnastics 
and no later than the 1984-85 academic year for basketball. 

5.13.2 Travel Per Diem for Category II Through V Teams. 

Teams in these categories shall receive the same per diem 
allowances. 

5.13.3 Mode of Travel. 

Air travel, land travel and other transportation services shall be 
provided equitably to teams within categories. A written policy to imple- 
ment this provision shall be developed by the beginning of the 1980-81 
academic year. 

5.13.4 National Competition Travel. 

Whenever a team wins the right to compete at national levels, the 
University shall pay the cost of such competition. Should financial ex- 
igency prevent OSU from funding national competition by a particular 
team(s), deprivation of opportunity to compete on these levels shall be 
made equitably, without regard to sex, and without disparate impact 
upon, or deprivation of opportunity for, female athletes. 


VI. Corrective Action 


The parties agree that the five-year plan and the corrective actions 
to be taken by the University constitute a full remedy to the charges of 
discrimination raised in the complaint. 

6.1 Late Plates. 

All student-athletes who are residents of dormatories will be served 
late plates by the OSU Food Services in one dining hall each term be- 
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tween 6:00 p.m. and 7:00 p.m. For the 1980-81 academic year, practices 
will be scheduled, allowing female athletes to receive late plates between 
6:00 p.m. and 7:00 p.m. If this is not feasible in the scheduling for the 
1980-81 academic year, the late plate service available to female student 
athletes shall be extended to 7:30 p.m. 

6.2 Scheduling of Practices and Events. 

6.2.1 Practice Schedules. 

By the beginning of the 1980-81 academic year, the University shall 
develop a policy to guide the Scheduling Committee in the assignment of 
practice schedules. The policy shall ensure that both male and female 
student-athletes share equally the imposition of practice upon academic 
course schedules during the heavily scheduled part of the academic day 
and/or during regularly-scheduled meal times. Priority may be given to 
teams in the higher level categories so long as women’s and men’s teams 
in the same competitive level are given equal treatment. The women’s 
teams selected for promotion into the revenue-producing category (I) 
shall be given equal priority with men’s revenue-producing teams by the 
beginning of the 1982-83 academic year. The women’s team selected for 
promotion into Category II shall be given priority with the men’s 
category II team by the beginning of the 1983-84 academic year. 

6.2.2 Event Schedules. 

The University shall develop by the beginning of the 1980-81 aca- 
demic year a policy to guide the Scheduling Committee in the assign- 
ment of event schedules. Priority may be given to teams in the higher 
level categories. The women’s teams selected for promotion into the 
revenue-producing category (I) shall be given equal priority with men’s 
revenue-producing teams in the 1982-83 academic year. 

6.3 Book Loans. 

Effective at the beginning of the 1981-82 academic year, all female 
student-athletes receiving full scholarship awards in Category I and II 
shall be provided books in the form of book loans, as set out in the AIAW 
Handbook, Section III(A) (2) (a). Should the AIAW rules changes within 
the term of this Agreement to permit books to be awarded as part of 
scholarship aid, then book allowances shall be provided to female 
athletes in the same manner and to the same extent that male athletes 
are provided with book allowances or book loans. The parties intend that 
female and male athletes within categories should receive equitable 
treatment with regard to the provision of books. 

6.4 Medical Treatment. 

The University will inform the coaches and student-athletes annual- 
ly of preventive and injury-related medical treatment available to stu- 
dent-athletes, with the intent and purpose of providing equal access to 
doctors and medical treatment to male and female student-athletes. The 
University agrees to distribute medical tradeout services equitably 
among male and female student-athtletes within competitive categories. 

The University has also agreed to pay an itemized list of medical 
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bills submitted by complainants’ attorneys by June 1, 1980 in an amount 
not to exceed $500.00 as a reimbursement for medical services that 
should have been provided by the University. 

6.5 Counseling and Tutorial Assistance. 

The University shall prepare for the beginning of the 1980-81 aca- 
demic year, a written policy statement for all coaches and student- 
athletes explaining the equal availability of tutorial assistance and 
academic counseling to male and female student-athletes and delineating 
the procedures for receiving such assistance. 

6.6 Locker Room Facilities. 

Locker room facilities provided to all student-athletes shall be 
assigned on an equitable basis within competitive categories. 

OSU has begun a renovation program to upgrade the facilities for fe- 
male student-athletes including sixty new lockers and carpeting. A 
review of the improvement of facilities shall be particularly addressed in 
the annual report submitted in September of 1981 to determine the ex- 
tent to which OSU student-athletes are provided with comparable facili- 
ties based on the competitive levels. Male and female student-athletes 
shall have equal access to locker facilities and have priority in access 
over visiting high school teams. 

6.7 Laundry Facilities. 

A laundry service facility is being constructed for use by WIA and 
MIA beginning in September of 1980. The written policy and operational 
practies of the laundry service shall provide equitable service to female 
and male teams. 

6.8 Awards and Banquets. 

Awards and banquets shall be provided on an equitable basis, that 
is, equal per capita budget expenditures or equal quality benefits within 
categories. 

6.9 Equipment and Facilities. 

The University shall review equipment provided to similar teams 
(see section 5.4.2 above) before the commencement of the 1980-81 
academic year in order to determine additional equipment that may be 
necessary to comply with the intent of this Agreement. The review shall 
address the provision of shoes to student-athletes, the provision of ap- 
propriate shells for women’s crew, the provision of practice and game 
uniforms and warm ups, and the provision of a protective tarp and home 
run fence for the softball field. Appropriate corrective actions if 
necessary shall be completed promptly and reported to complainants’ at- 
torneys. 


VII. Association Rules 


7.1 Violation of Rules. 
The parties agree that this Conciliation Agreement shall not require 
alteration or violation of AIAW or NCAA association rules by OSU. 
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7.2 Perquisites. 

OSU doees not condone provision of services, goods, money or any 
other form of perquisites which violate association, conference, or 
University rules or policies. 


VII. Enforcement 


8.1 Standing. 

Any named complainant, student-athlete, or taxpayer shall have 
standing to seek enforcement of this Agreement. The complainants 
agree that the good faith provisions of the Agreement shall apply to com- 
plaints filed under this section. 

8.2 Complaints. 

OSU student-athletes shall make any complaints to the OSU athletic 
departments pursuant to section 8.2.1 below before filing a written com- 
plaint. Other complaints shall be directed immediately to the President 
pursuant to section 8.2.2 below. 

8.2.1 Initial Complaints by Student-Athletes. 

When individual male or female student-athletes feel that they have 
been the subject of treatment which is in violation of this Agreement, 
the student-athletes shall bring the matter to the attention of the direc- 
tor of the MIA or WIA. If the complaint is not resolved to the student- 
athletes’ satisfaction, the student may file a formal complaint pursuant 
to section 8.2.2. 

8.2.2 Written Complaints to OSU’s President. 

Complaints shall be prepared in written form, specifyinng the par- 
ticular provision of the Agreement allegedly breached and the nature of 
the breach. The written complaint shall be delivered to the President of 
OSU. 

8.3 Institutional Response. 

Within 30 days after receipt of the complaint, the President or his 
designate shall complete such investigation of the matter as is necessary, 
and if a breach exists order correction within 30 days. The OSU response 
to any complaint filed pursuant to this section, shall be sent to the com- 
plainant and to the Chancellor of the OSSHE. 

8.4 Appeal. 

If, in the judgment of the Chancellor, the University fails to take ap- 
propriate corrective action, if necessary, the complainant may appeal in 
accordance with OAR 580-15-105. 

8.5 Annual Reports. 

OSU shall prepare annual compliance reports by September 1 of 
each calendar year. The reports shall follow the format of this Agree- 
ment and provide data sufficient to evaluate OSU’s progress towards sex 
equity in each aspect set forth herein. The reports shall include reasons 
for any unanticipated success or lack of progress, and appropriate action 
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necessary to fulfill the terms of this Agreement. A copy of the annual 
report shall be mailed to the complainants’ attorneys and the Chancellor. 

8.6 Final Report. 

At the termination of this Agreement, the Chancellor may require a 
final report setting forth the results of the plan, and suggesting addi- 
tional goals necessary to achieve and/or maintain sex equity in athletics. 
A copy of the final report, if any, shall be mailed to complaints’ attorneys 
and the Chancellor. 


IX. Full and Compete Remedy 


The complainants acknowledge that implementation of this Agree- 
ment constitutes a full remedy to their complaints of sex discrimination 
in Intercollegiate Athletics at Oregon State University filed on January 
18, 1980. 


Dated this 11th day of July 1980. 














DENISE PETERSEN, et al OREGON STATE UNIVERSITY 
Complainants 
By By 
Attorney for Complainants President 
By By 
Attorney for Complainants Assistant to the President 


for Legal Affairs 
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WILLIAMS v. HAMILTON: 
CONSTITUTIONAL PROTECTION 
OF THE STUDENT-ATHLETE. 


I. INTRODUCTION 


The role of the student-athlete in the college setting has rapidly 
grown in importance. Parallel to this growth has been the increase in 
college athletic programs and the accompanying increase of athletic 
regulation. College athletics have progressed from a student-initiated, 
student-run extracurricular activity, to an administration controlled ac- 
tivity subject to numerous regulations.’ However, the real power behind 
the regulations belongs to athletic conferences such as the National Col- 
legiate Athletic Association (NCAA) and National Association of Inter- 
collegiate Athletics (NAIA) with whom individual colleges voluntarily 
join as a means of facilitating intercollegiate competition.’ It has recently 
been suggested that the present structure of collegiate athletic control 
fails to provide adequate protection for the interests of the student- 
athlete. 

In Williams v. Hamilton,’ the NAIA’s transfer rule was scrutinized. 
The rule stated that any student-athlete transferring from one four-year 
member school to another would be ineligible to compete in the par- 
ticular sport for a period of 16 weeks after establishing residence.‘ 
Williams, the student-athlete, claimed he had a right to the protection of 
procedural due process upon being declared ineligible. The District 
Court of New Hampshire in Williams did not agree. It furthered the 
trend which established the principle that the privilege of participating 
in intercollegiate sports competition is not protected by procedural due 
process.’ In so holding the court based its opinion on the fact that the op- 
portunity to participate did not constitute a property right. 


II. STATEMENT OF CASE 


Plaintiff Williams received a $500 soccer scholarship from Guilford 
College in North Carolina for the school year 1979-80. The plaintiff, after 
one year at Guilford, transferred to New England College (NEC) in New 
Hampshire to be closer to his family. After his acceptance at NEC, the 





' See generally H. SAVAGE, AMERICAN COLLEGE ATHLETICS (1929); Hollis, Inter- 
collegiate Athletics, in COLLEGE LIFE 245 (M. Fulton ed. 1921). 

See, e.g., 1971-72 Manual of the National Collegiate Athletic Association ‘i (1971), 
136-48. 

’ 497 F. Supp. 641 (D.N.H. 1980). 

* Td. at 643-44. 

5 Td. at 645. 
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soccer coach instructed him to report for practice at the beginning of the 
semester. Plaintiff was then asked by NEC’s athletic director to provide 
the reason for his transfer and Williams was later informed that he 
would be ineligible to play for a period of 16 weeks due to NAIA’s 
transfer rule. 

Williams brought a civil rights action under 42 U.S.C. § 1983 (1976)* 
seeking a temporary restraining order and declaratory relief. The basis 
of his claim was that the application of the transfer rule was a depriva- 
tion of procedural due process.’ Moreover, Williams claimed the transfer 
rule violated the equal protection clause of the United States Constitu- 
tion as the rule discriminated against a student-athlete who had yet to 
establish an academic record at an NAIA-member college.® The District 
Court of New Hampshire granted the temporary restraining order while 
evidence was taken. 

After reviewing the evidence the court found no violation of due 
process or equal protection and dissolved the restraining order. Writing 
for the court, Justice Devine held that Williams’ participation in the soc- 
cer program was not a constitutionally protected property right. 
Williams had failed to establish that he had a legitimate claim of entitle- 
ment arising under state law to participate in college athletics. The 
plaintiff had also failed to show that the transfer rule created a suspect 
class or trammeled a fundamental right. Because of the absence of a 
suspect class or fundamental right, the court only required that the 
classification be rationally related to a legitimate state interest. The 
reasoning for NAIA’s rule was to avoid movement of “tramp athletes” 
who transfer solely for athletic reasons. The court found this justifica- 
tion to be a legitimate state interest and declared the rule to be 
reasonably related. 


III. PRIOR LAW 


The fourteenth amendment explicitly provides that equal protection 
and due process guarantees will apply only to actions by the state.’ A 





® 42 U.S.C. § 1983 (1970) provides: 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of 
the United States or other person within the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities secured by the Constitution and laws, shall 
be liable to the party injured in an action at law, suit in equity, or other proper pro- 
ceeding for redress. 

" The due process clause of the fifth and fourteenth amendments states that no person 
shall be deprived of “life, liberty, or property without due process of law.” U.S. Const., 
amends. V, XIV, § 1. 

* U.S. ConsT., amend. XIV, § 1 continues, “nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” 

* However, as will be discussed more fully in this paper, the term “state” has been in- 
terpreted by courts to include organizations which are affected with state action and are 
therefore subject to constitutional constraints. 
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prerequisite in establishing jurisdiction under a civil rights act is finding 
the subject activities to be state action. If the student-athlete fails to 
demonstrate the requisite state action, the action of the athletic con- 
ference will be considered private conduct outside the scope of constitu- 
tional purview.” 

The actions of athletic conferences have long been considered ac- 
tions of the state for purposes of jurisdiction under 42 U.S.C. § 1983 
(1976). Rivas Tenorio v. Liga Atletica Interuniversitaria" summarized 
the factors upon which NCAA cases” found that state action existed for 
purposes of jurisdiction. These factors include: (1) approximately 50 per- 
cent of NCAA member institutions were state or federally supported; (2) 
the vast majority of the capital provided NCAA came from public institu- 
tions; (3) the state instrumentalities were a dominant force in determin- 
ing NCAA policy and in dictating NCAA actions; (4) the NCAA’s regula- 
tion and supervision over intercollegiate athletics was extensive and 
represented an immeasurably valuable service for its member institu- 
tions; and (5) the NCAA negotiates television contracts in substantial 
sums which flow directly to participating schools, primarily the public 
universities.” 

McDonald v. NCAA“ stands alone in holding that NCAA rulings do 
not constitute state action.” The court held that state action exists only 
in the concurrence of a state school, or other sovereign equivalent, with 
an NCAA decision, and that the NCAA ruling itself is not state action.” 
However, as the NCAA never directly declares the student-athlete in- 
eligible but instead requires the member institution to do so, state action 
can be found through the institution’s participation. 

Prior to Williams, no court had directly ruled that NAIA action was 
state action although they have found other athletic conferences to con- 
stitute such. In Kite v. Marshall,” the United States District Court, 
Southern District of Texas, found the University Interscholastic League 
to constitute a sovereign instrumentality. High school athletic con- 
ferences have been deemed the same.” 





” The United States Supreme Court has held that individual invasion of individual 
rights is not the subject matter of the fourteenth amendment. See e.g., Moose Lodge No. 107 
v. Irvis, 407 U.S. 163 (1972). 

" 554 F.2d 492 (1st Cir. 1977). 

® Howard Univ. v. NCAA, 510 F.2d 213 (D.C. Cir. 1975); Parish v. NCAA, 506 F.2d 
1028 (5th Cir. 1975); Associated Students, Inc. v. NCAA, 493 F.2d 1251 (9th Cir. 1974). 

‘8 Rivas, supra note 11, at 495. 

* 370 F. Supp. 625 (C.D. Cal. 1974). 

'® The conclusion in McDonald was expressly rejected in Howard Univ. v. NCAA, 
supra note 12, and Parish v. NCAA, supra note 12. 

'® McDonald v. NCAA, supra note 14, at 632. 

494 F. Supp. 227 (S.D. Tex. 1980). 

'8 See, e.g., Walsh v. Louisiana High School Athletic Ass'n, 616 F.2d 152 (5th Cir. 1980); 
High School Athletic Ass’n v. St. Augustine High School, 396 F.2d 224 (5th Cir. 1968); Barn- 
horst v. Missouri State High School Activities Ass'n, 504 F. Supp. 449 (W.D. Mo. 1980). 
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The merits of a due process claim can be addressed once jurisdiction 
requirements are met. Board of Regents v. Roth” established the test 
that determines if due process protection applies. Justice Stewart ruled 
that in order to have the right to a notice and hearing. a property or 
liberty interest must have been affected. In regard to the property in- 
terest, one must have a legitimate claim of entitlement, not a mere 
unilateral expectation of the property. Property interests are not 
created by the Constitution but by an independent source such as state 
law.” 

As state laws have yet to establish athletic participation as a right, 
student-athletes have attempted to tie this interest to the established 
right of an education, claiming the athletic participation to be a vital ele- 
ment of a well-rounded academic experience.”' However, this approach 
applies solely to those students in elementary, junior and senior highs 
where school attendance has been made mandatory by state law. The 
state creates the school system thereby creating entitlement to attend 
which cannot be deprived without due process.” 

In the college context, the weight of authority holds that the right to 
participate in athletics is a mere expectation rather than a constitu- 
tionally protected claim of entitlement.” However, distinctions have 
been made when all athletic participation is curtailed.” 

Barnhorst v. Missouri State High School Ass’n® strayed from the 
path of precedent when the court scrutinized a similar transfer rule as 
that in Williams. The court ruled that while the student-athlete may not 
have a “right” to participate in interscholastic athletic competition 
she/he does have the right to have participation requests reviewed in a 
manner and under rules which do not violate the due process clause.” 
Thus, the court appears to be holding that a property or liberty interest 
is not a necessary prerequisite for the protection of procedural due proc- 
ess. 

Two additional cases lend support to the idea that notice and hear- 
ing must be provided to the student-athlete before being declared ineligi- 
ble. In Kelley v. Metropolitan County Board of Education”, the district 
court held that athletics are a “fundamental ingredient of the educa- 
tional process” and before this valuable interest can be deprived, notice 
and hearing must be provided.” In Behagen v. Intercollegiate Con- 





'® 408 U.S. 564 (1972). 

Id. at 577. 

*t See Pegram v. Nelson, 469 F. Supp. 1134 (M.D.N.C. 1979). 

2 Goss v. Lopez, 419 U.S. 565 (1975). 

3 Kite v. Marshall, supra note 17; Paschal v. Perdue, 320 F. Supp. 1274 (S.D. Fla. 1970); 
Albach v. Odle, 531 F.2d 983 (10th Cir. 1976). 

* See note 21. 

*® See note 18. 

* Jd. at 451. 

* 293 F. Supp. 485 (M.D. Tenn. 1968). 

*% Td. at 493. 
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ference of Faculty Representatives,” the opportunity to participate in 
athletics was viewed as having an economic value. The economic interest 
stemmed from the possibility that the student-athlete might turn profes- 
sional upon graduation and the college arena was the training ground for 
such professionalism. Due to this strong interest, due process protection 
was justified. 

The above mentioned cases have all been concerned with the right 
to participate as a property interest. However, the plaintiff in Williams 
had previously been granted a scholarship to play soccer in NAIA 
games. In dicta, the court in Colorado Seminary v. NCAA® stated that 
the deprivation of a previously granted scholarship would invoke the 
protection of due process.” Thus, a student-athlete having a scholarship 
at the time she/he was declared ineligible would appear to have a greater 
interest. 

Can a denial of eligibility constitute an infringement of a library in- 
terest? The court in Buckton v. NCAA® held that it could when it grant- 
ed the student-athlete an injunction against the NCAA. The court con- 
sidered a declaration of ineligibility to be a grave hardship carrying with 
it stigma and the possibility of harm to a student’s future professional 
career. 

Cases finding a need for due process protection are the exception 
rather than the rule and appear to turn on unique circumstances. When 
Williams was decided, precedent dictated the rule that athletic competi- 
tion is neither a property or liberty interest. 

The due process limitations on the actions of athletic conferences 
discussed above concern solely procedural issues. Left for discussion are 
possible constitutional restrictions on the conferences’ rules themselves. 
The equal protection clause provides that a classification is valid if it in- 
cludes all (and only those) persons who are similarly situated with 
respect to the purpose of the law. “The classification must be reasonable, 
not arbitrary, and must rest upon some ground of difference having a 
fair and substantial relation to the object of the legislation, so that all 
persons similarly circumstanced shall be treated alike.”” 

Currently a two-tier approach is used where the court will apply a 
strict scrutiny test if a suspect class™ or fundamental interest® is involved. 
A greater justification for the classifications than mere rationality must 
exist. However, if neither is involved, the classification must only be ra- 





* 346 F. Supp. 602 (D. Minn. 1972). 

%® 417 F. Supp. 885 (D. Colo. 1976). 

% Td. at 895. 

%® 366 F. Supp. 1152 (D. Mass. 1973). 

% Reed v. Reed, 404 U.S. 71 (1971). 

* Courts are unclear as to what constitutes a suspect class but racial classifications 
have consistently been deemed suspect. 

% These interests include voting, Reynolds v. Sims, 377 U.S. 533 (1964); procreation, 
Skinner v. Oklahoma, 316 U.S. 535 (1942); and criminal procedure, Griffin v. Illinois, 351 U.S. 
12 (1956). 
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tionally related to a legitimate state objective.* The mere rationality 
test is where judicial restraint is most evident. 

When equal protection standards have been applied to the classifica- 
tions made. by conference rules the clause looks to the rule as generally 
applied to determine its rationality.” It has not been used to invalidate 
the application of a rule to a specific situation. 

When Williams was decided precedent gave little support to a 
student-athlete bringing a procedural due process claim and even less 
support for an equal protection claim. In 1980, three other courts had the 
opportunity to examine transfer rules similar to that of the NAIA’s.* In 
all of the cases no suspect class or fundamental interest was found and 
the mere rationality test was applied. Since the justification for the rule 
was to prohibit overzealous recruiting and “tramp athletes”, the state’s 
interest was deemed legitimate and the rule found to be a reasonable 
means to safeguard that interest. Only when the classification was based 
on racial criteria was the rule struck down as violating the equal protec- 
tion clause.” 


IV. ANALYSIS 


The District Court of New Hampshire relied on extensive precedent 
in holding that Williams’ privilege of participating in intercollegiate 


athletics was not protected by procedural due process.” In reaching that 
decision the court dealt with three major issues: (1) Whether NAIA ac- 
tion constituted state action qualifying Williams to bring a civil rights ac- 
tion under 42 U.S.C. § 1983 (1976); (2) Whether participation in inter- 
collegiate athletics is a property right, invoking the protection of pro- 
cedural due process; (3) Whether the classification created by the 
NAIA’s transfer rule violated equal protection of the laws. 


1. STATE ACTION 


In determining that the state action prerequisite was satisfied, the 
District Court of New Hampshire declined to rely on the number of 
public participants in NAIA decision making,“' which had previously 





%* See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483 (1955). 

” See, e.g., Paschal v. Perdue, supra note 23; Sullivan v. University Interscholastic 
League, 599 S.W.2d 860 (Tex. Civ. App. 1980). 

%* Sullivan v. University Interscholastic League, supra note 37; Walsh v. Louisiana 
High School Athletic Ass’n, supra note 18; Barnhorst v. Missouri State High School Ac- 
tivities Ass'n, supra note 18. 

* Buckton v. NCAA, supra note 32. 

“ Albach v. Odle, supra note 23; Mitchell v. Louisiana High School Athletic Ass’n, 430 
F.2d 1155 (5th Cir. 1970); Paschal v. Perdue, supra note 23; Sullivan v. University In- 
terscholastic League, supra note 37; Kriss v. Brown, 390 N.E.2d 193 (Ind. 1979); Kite v. Mar- 
shal, supra note 17. 

“ 497 F. Supp. at 644. 
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been done by courts in deciding the issue in regard to NCAA action.” In- 
stead, the court found that state schools contributed significantly to 
NAIA’s financial stability and also aided its decision making process.” 
These became the determining factors. This method of analyzing the ac- 
tions of a private association is known as the “entanglement theory”, 
which was used by the court in Howard University v. NCAA.“ There the 
court placed great weight on the fact that the state supplied much of 
NCAA’s capital,” public schools were a dominant force in the develop- 
ment of policy,“” and NCAA’s regulation and supervision over inter- 
collegiate athletics was extensive and represented a valuable service to 
member schools.” With the use of the entanglement theory or the public 
function analysis,* all courts, save one,’ have determined NCAA action 
constitutes state action. Since NAIA action had not previously been ex- 
amined, the Williams court followed rulings in the NCAA line of cases. 

The traditional idea has been that courts will not interfere when an 
individual claims to have been injured by the actions of a private associa- 
tion.” Nor do courts care to interfere with the membership of such an 
association.” In the case of the NAIA however, Williams did not volun- 
tarily join the association and did not enjoy the rights and privileges of a 
member. Moreover, the NAIA has promulgated regulations to a point 
where they have the potential to affect scholarship awards (often enabl- 
ing a student-athlete to attend college) through their eligibility rules. 
When such a substantial effectation of an individual’s life can be made by 
an athletic conference such as NAIA, judicial intervention is hardly 
arguable. 

Another important factor to be considered is that the NAIA is com- 
posed of individuals of which 33 percent are from state supported schools 
who pay 37 percent of NAIA’s dues. Thus, action by the NAIA is greatly 





“ Howard Univ. v. NCAA, supra note 12; Regents of the Univ. of Minn. v. NCAA, 422 
F. Supp. 1158 (D. Minn. 1976) rev'd on other grounds, 560 F.2d 352 (8th Cir. 1977), cert. 
dismissed, 434 U.S. 978 (1977). 

“ 497 F. Supp. at 645. 

“ See note 12. 

“’ 510 F.2d at 219. Contributions to the NCAA are based upon the school’s size, and the 
public schools generally have the largest student body populations. 

‘© Id. The members of the governing council and various committees of the NCAA are 
provided traditionally by public institutions. 

“ 510 F.2d at 220. 

“* Established by Parish v. NCAA, supra note 12. The analysis is based on the idea that 
a private organization takes over a traditionally public function when management of the en- 
tity is beyond any one state. 

“’ McDonald v. NCAA, supra note 14. In so holding, the court noted that the NCAA is 
not under the control of any one state, nor does the NCAA oversee the athletic program of a 
particular state. 

*° See, e.g., Brotherhood of R.R. Trackmen v. Price, 108 S.W.2d. 239, 241 (Tex. Civ. 
App. 1937). 

51 Td. 
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influenced by the state and so should be subject to judicial review. It was 
hardly surprising when the Williams court found NAIA action to be 
state action. 


2. DUE PROCESS 


Central to the District Court’s holding that Williams had no right to 
the protection of due process upon being declared ineligible was the fact 
that his participation in soccer was not a property right. In so holding 
the court did not stray from the path of precedent.” Williams had failed 
to establish a legitimate claim of entitlement to participation and had 
only a unilateral expectation of such.” However, this may not necessarily 
be so as the facts presented to the court indicated the soccer coach at 
NEC instructed Williams to report for opening practice on September 
2. This appears to show more than a unilateral expectation of Williams’ 
participation on the soccer team. It is possible the Williams court 
restricted its view of a property interest in not considering several 
aspects of a student-athlete’s interest in participation. The fact that both 
Williams and NEC’s soccer coach anticipated his participation could be 
considered an implied contractual agreement. In turn a contractual 
agreement implies a bilateral expectation of some action or inaction. 
Viewing the plaintiff’s position in this manner could fulfill the require- 
ment of a property right. 

With the growth of athletic programs and their importance in the 
college arena, a sports interest has become akin to an education interest 
to all students, not just student-athletes. Beyond the students’ interests, 
American society has ordained that sports be a major aspect of our na- 
tional life, with major attention, financial support and coverage in the 
media.” For athletic conferences to depend upon these facts and then to 
ignore the rights and concerns of the college athlete when declared in- 
eligible seems questionable. 

Even in the absence of a scholarship award, the student-athlete may 
have a substantial economic interest in participation. The college arena 
can be viewed as a training ground for a future professional career. If 
participation at the college level is curtailed, even for a short period, the 
student-athlete could be losing an opportunity for a very lucrative pro- 
fessional career. This economic factor combined with the personal invest- 
ment involved could be viewed as a property interest. 

A liberty interest will also invoke the protection of procedural due 
process.” Although the United States Supreme Court has not assumed to 
define “liberty”, the term is not confined to mere freedom from bodily 





* See note 41. 

8 497 F. Supp. at 645. 

* Td. at 643. 

© See J. Michener, Sports in America, 188-89 (1976). 
* Board of Regents v. Roth, supra note 19. 
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restraint.” Damage to an individual’s reputation has been considered an 
infringement of liberty in prior case law.* Especially important to a soc- 
cer player is the building of her/his reputation since the sport is not 
heavily professionalized. The opportunity to participate at the profes- 
sional level is dependent upon a good athletic background which could be 
heavily marred by an athletic conference’s declaration of ineligibility. 
Perhaps the requirement of a notice and hearing would minimize the 
danger of arbitrary and capricious action. 


3. EQUAL PROTECTION 


Williams did not fare any better in his claim that he was denied 
equal protection of the laws. The plaintiff claimed the NAIA transfer 
rule created two classes of students and treated them differently. 
Williams contended one group was composed of those students who had 
yet to establish an academic record at NAIA-member colleges (including 
freshmen and transfers from junior colleges); while the other group con- 
sisted of those students already enrolled.”® The District Court recognized 
two classifications but found Williams to be mistaken as to their make- 
up. Actually the two groups consisted of (1) those transferring from 
another four year college, and (2) those attending NEC all four years, 
together with the transfers from junior colleges.” 

The court reasoned that NEC freshmen had taken entrance exams 
and once admitted had resigned themselves to becoming integral parts 
of the institution.” Similarly, transfers from junior colleges were forced 
to attend a four year college if they wished to earn a bachelor’s degree. 
These students indicate by enrollment their desire to become integral 
parts of the University.” Transfers from four year colleges posed a dif- 
ferent problem as they were not forced to transfer in order to earn a 
bachelor’s degree. Since the classification created by the regulatory 
scheme did not trammel fundamental rights nor burden an inherently 
suspect class, equal protection standards only required the classification 
be rationally related to a legitimate state interest.® This rational rela- 
tion was found as the avoidance of “tramp athletes” was viewed as a 
legitimate state interest.“ Similar findings have occurred in previous 
cases examining transfer rules.® 

The decision is well reasoned as admittedly there was neither a 
suspect class or fundamental interest. Because of this most student- 





7 Bolling v. Sharpe, 347 U.S. 497, 499 (1954). 

5% See Board of Regents v. Roth, supra note 19, 408 U.S. at 573, and cases therein. 
%° 497 F. Supp. at 645. 

wid. 

61 Td. 

62 Td. 

bald 

* Td. at 646. 

% See note 38 and cases therein. 
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athletes do not get the benefit of strict judicial scrutiny of the regulation 
rendering them ineligible. Since only an unusual case involving athletic 
rules will trigger strict scrutiny analysis, the equal protection guarantee 
may not be a suitable remedy for the student-athlete. 


V. CONCLUSION 


Based on the number of cases challenging the rules of athletic con- 
ferences, it can be concluded that the college athletic system is in need of 
revision. Student-athletes contend they have an interest in the system 
which is not being adequately protected by current procedures. As the 
equal protection clause has failed to remedy this inadequacy, the due 
process clause will be receiving the most attention in future litigation. 
The success in invoking this clause will depend on the generation of new 
insights regarding the student-athlete’s interest. Williams and previous 
NCAA case law will continue to be followed if new approaches are not 
developed in order to find athletic participation to be a property right. 
While the due process guarantee cannot by itself cure all the defects in 
athletic regulations, it can insure than an action by a conference does not 
occur arbitrarily or unfairly. It can be argued that this minimal constitu- 
tional protection should be the least that is required. 


Judith Anne Pauley 








PERSPECTIVE ON CAMENISCH 


BONNIE POITRAS TUCKER* 


The Supreme Court’s recent non-decision in University of Texas v. 
Camenisch' is a great disappointment to handicapped persons, colleges 
and universities, state departments of vocational rehabilitation, and all 
other persons who anxiously awaited the High Court’s clarification of 
legal issues encompassed within section 504’ of the Rehabilitation Act of 
1973.’ After subsequent amendments in 1974 and 1978‘ and promulgation 
of regulations,® section 504 has been the subject of much litigation in the 
federal district courts and courts of appeals. 

The Supreme Court has spoken on the matter only once, and then 
very briefly, in Southeastern Community College v. Davis.’ Federal 
courts which have attempted to analyze the Court’s sketchy decision in 
Davis have reached conflicting and corfusing results. All hopes that the 
Court in Camenisch would resolve at least three of the legal hurdles in- 
volved in interpreting section 504 and the regulations promulgated 
thereunder were rudely demolished. The Court declined to fulfill that 
responsibility in Davis, when it barely skimmed the surface in analyzing 
section 504, and it has again abstained from clearing a path through the 
legal morass in Camenisch.’ Further Chief Justice Burger’s concurrence 
in Camenisch, with reference to the Court’s recent decision in Halder- 
man v. Pennhurst State School & Hospital,’ may only serve to create ad- 





* Attorney, Brown and Bain, Phoenix, Arizona. B.S., Syracuse University, 1961; J.D., 
University of Colorado, 1980. 

" 101 S. Ct. 1830 (1981). 

* 29 U.S.C. § 794 (1979). 

* 29 U.S.C. §§ 701-94 (1973). 

* Id. (1980). 

° 45 C.F.R. Part 84 (1979). The regulations were issued on May 4, 1977. 

® 442 U.S. 397 (1979). 

" The Court cited legitimate reasons for dismissing the case as moot. See text accom- 
panying note 13, infra. The question remains, however, why the Court chose to review this 
particular case involving the rights of handicapped persons under section 504. The issue of 
mootness was specifically and prominently addressed in the appellate court’s opinion. 
Camenisch v. University of Texas, 616 F.2d 127 at 130-31, 133. In view of the fact that the ap- 
pellate court found that the issue was not moot, a skeptic might conclude that the Court 
simpiy does not want to address the “sticky” questions involved in determining the extent of 
a college or university’s financial obligation to provide affirmative assistance to its handicap- 
ped students. The possibility of such an attitude on the part of the Court is especially 
discouraging to handicapped persons and their supporters in light of the Reagan administra- 
tion’s policy towards tightening the budget and limiting financial assistance to minority 
groups. If the weight of political authority and/or public opinion would support a finding by 
the Court that section 504 does not require affirmative action by recipients of federal finan- 
cial assistance, would the Court then address the merits of a dispute involving the rights of 
handicapped persons under the Rehabilitation Act? 

* 101 S. Ct. 1531 (1981). 





410 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No.3 


ditional confusion and controversy. This commentary will briefly sketch 
the major problems left to be resolved by the lower courts in the wake of 
Camenisch. 


THE CASE: 
CAMENISCH v. UNIVERSITY OF TEXAS 


A deaf graduate student, Walter Camenisch, sought injunctive relief 
against the University of Texas at Austin, a state institution, to compel 
the University to provide him with a sign language interpreter for his 
classes. The United States District Court for the Western District of 
Texas granted plaintiff's motion for relief under section 504 of the 
Rehabilitation Act,’ ordering the University to procure and compensate 
a qualified interpreter to assist the plaintiff in his classes. That court, 
however, conditioned its preliminary relief on the plaintiff’s filing an ad- 
ministrative complaint with the Department of Health, Education and 
Welfare (HEW),” and stayed further action pending an HEW determina- 
tion on the merits. The Fifth Circuit Court of Appeals upheld the 
preliminary grant of injunctive relief, vacated that part of the order con- 
ditioning the grant on the filing of an administrative complaint with 
HEW, and dissolved the stay of the action." The fifth circuit held that: 1) 
a private right of action for equitable relief exists under section 504; 2) 


exhaustion of administrative remedies is not required prior to filing suit 
under section 504; and 3) the plaintiff could succeed on the merits of his 
claim despite the Supreme Court’s holding in Davis. While recognizing 
that Camenisch had graduated from the University at the time of the ap- 
peal, the court held that the case was not moot, since the issue of who 
was responsible to pay for the interpreter remained justiciable.” 





® Section 504 of the Rehabilitation Act of 1973 originally provided: 

No otherwise qualified handicapped individual in the United States, as defined in 

section 7 (6) (29 U.S.C. §706 (6)), shall, solely by reason of his handicap, be excluded 

from the participation in, be denied the benefits of, or be subjected to discrimina- 

tion under any program or activity receiving Federal financial assistance. 

That section was amended in 1978 to read as follows: 

No otherwise qualified handicapped individual in the United States, as defined in 

section 7 (7) (29 U.S.C. §706(7)), shall, solely by reason of his handicap, be excluded 

from the participation in, be denied the benefits of, or be subjected to discrimina- 

tion under any program or activity receiving federal financial assistance or under 

any program or activity conducted by any Executive agency or by the United 

States Postal Service. The head of each such agency shall promulgate such regula- 

tions as may be necessary to carry out the amendments to this section made by the 

Rehabilitation, Comprehensive Services, and Developmental Disabilities Act of 

1978. Copies of any proposed regulation shall be submitted to appopriate authoriz- 

ing committees of the Congress, and such regulation may take effect no earlier 

than the thirtieth day after the date on which such regulation is so submitted to 

such committees. i 

'° Now the Department of Health and Humaj Services and Department of Education. 

" 616 F.2d 127 (5th Cir. 1980). Fi 

” Although the university had paid the costs of Camenisch’s interpreter pursuant to 
the order of the district court, Camenisch had posted a bond which could have been used to 
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The United States Supreme Court granted certiorari to hear the 
case, but declined to decide any of the three issues addressed by the fifth 
circuit. Instead, in a unanimous decision, the Supreme Court held that 
the sole issue before the court of appeals was whether the district court 
had abused its discretion in issuing a preliminary injunction requiring 
the University to hire and compensate an interpreter for plaintiff, and 
that since plaintiff had graduated prior to the time the case was heard by 
the fifth circuit, the issue before that court was moot. For that reason, 
the Court vacated the decision of the appellate court, and remanded the 
case to the district court for trial on the question of who should ultimate- 
ly bear the cost of the interpreter. The Court reasoned that only the 
likelihood of plaintiff's success on the merits had been adjudicated at the 
preliminary injunction hearing, while the question of whether plaintiff 
should actually succeed on those merits has yet to be adjudicated. The 
Court stated that until a trial on the merits has taken place, “it would be 
inappropriate for this Court to intimate any view on the merits of the 
lawsuit.”’® The Court did not mention the questions of whether a private 
right of action exists under Section 504, or whether exhaustion of admin- 
istrative remedies is required prior to filing suit under that statute. 

In reaching its non-decision in Camenisch, thus, the Supreme Court 
failed to rule on the three major legal issues involved in adjudication of 
claims under section 504, and declined to provide guidance for lower 
courts attempting to analyze the Court’s decision in Davis." The courts 
will have to continue to struggle to resolve the issues independently, and 
will undoubtedly continue to reach contradictory results. A brief review 
of the dilemmas facing the lower courts serves to illustrate the reasons 
why the Supreme Court’s refusal to fully analyze a section 504 claim is 
not only frustrating, but has added to the burdens of an already over- 
burdened judicial system. 


I. THE MERITS: AFFIRMATIVE ACTION 


In Davis, a hearing-impaired, licensed practical nurse was denied ad- 
mittance to an Associate Degree nursing program at Southeastern Com- 
munity College because the college felt that Ms. Davis’ hearing disability 
would prevent her from being able to perform the duties of a registered 
nurse. Ms. Davis filed suit against the College under section 504 of the 
Rehabilitation Act. The Fourth Circuit Court of Appeals held that Davis 
had been discriminated against within the meaning of section 504, since 
the regulations implementing that section indicated that when deciding 
whether Davis was “otherwise qualified” for the program the college 
was only to consider Davis’ academic and technical qualifications to 





repay the university if the appellate court ruled that the university was not responsible for 
those charges. 

sw _ US. __, 101 S. Ct. 1830, 1835 (1981). 

“ 442 U.S. 397 (1979). 
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determine whether Davis was qualified apart from her hearing impair- 
ment.” The fourth circuit held that pursuant to the regulations Davis’ 
hearing impairment should only be considered as a non-academic (techni- 
cal) criteria for admission to the nursing program if the ability to hear 
was essential to that program.” Because there were a number of settings 
where Davis could perform competently as a registered nurse, such as in 
industry, public schools or doctors’ offices, the fourth circuit found that 
hearing was not essential to the nursing program.” 

In reversing the decision of the court of appeals, the Supreme Court 
refused to read section 504 so expansively. Instead, the Court inter- 
preted that section narrowly to deny Davis’ right to attend nursing 
school, and found that Davis was not qualified for the program because 
she was hearing impaired, rather than deciding whether, apart from her 
hearing impairment, she met the requirements for the program. The 
Court stated that “an otherwise qualified handicapped person” is one 
who is able to meet all of the program’s requirements in spite of his han- 
dicap.” 

The Supreme Court held in Davis that: 


Section 504 by its terms does not compel educational institutions to 
disregard the disabilities of handicapped individuals or to make substantial 
modifications in their programs to allow disabled persons to participate. In- 
stead, it requires only that an ‘otherwise qualified handicapped individual’ 
not be excluded from participation in a federal funded program ‘solely by 
reason of his handicap,’ indicating only that mere possession of a handicap is 
not a permissible ground for assuming an inability to function in a particular 
context.” 


The Court found that only close, individual attention by a nursing in- 
structor would suffice to accommodate Ms. Davis in the clinical portion 
of the nursing program, and that, as a result, the college could only per- 
mit Ms. Davis to take academic courses, but could not permit her to par- 
ticipate in the clinical phase of the program. The Court said: 


Such a fundamental alteration in the nature of a program is far more than 
the “modification” the regulation requires. Moreover, an interpretation of 
the regulations that required the extensive modifications necessary to in- 
clude respondent in the nursing program would raise grave doubts about 





8 45 C.F.R. § 84.3(k)(3) (1980) provides that when receiving handicapped students’ ap- 
plications to a post-secondary educational program, the school may only consider whether 
the applicants meet the academic and technical standards requisite to admission or participa- 
tion in the recipient’s educational program or activity. 

© 45 C.F.R. §§ 84.1-99, 377 app., at 380 (1979) provides that “technical standards” refer 
to “all non-academic admissions criteria . . . essential to participation in the program.” 

574 F.2d 1158, 1161 (4th Cir. 1978). 

*® 442 U.S. at 406-07. 

© Td. at 407. 

© Td. at 405. 
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their validity. If these regulations were to require substantial adjustment in 
existing programs beyond those necessary to eliminate discrimination 
against otherwise qualified individuals, they would do more than clarify the 
meaning of § 504. Instead, they could constitute an unauthorized extension 
of the obligations imposed by that statute.” 


The Supreme Court recognized, however, that it is difficult to 
distinguish between illegal discrimination and lawful refusal to extend 
unreasonable affirmative action. The Court summarized the difficulty of 
drawing that fine line as follows: 


It is possible to envision situations where an insistence on continuing past 
requirements and practices might arbitrarily deprive genuinely qualified 
handicapped persons of the opportunity to participate in a covered program. 
Technological advances can be expected to enhance opportunities to 
rehabilitate the handicapped or otherwise to qualify them for some useful 
employment. Such advances may also enable attainment of these goals 
without imposing undue financial and administrative burdens upon a state. 
Thus, situations may arise where a refusal to modify an existing program 
might become unreasonable and discriminatory. Identification of those in- 
stances where a refusal to accommodate the needs of a disabled person 
amounts to discrimination against the handicapped continues to be an impor- 
tant responsibility of HEW.” 


The Court concluded that Southeastern Community College’s refusal to 
make the necessary adjustments in its nursing program to accommodate 
Ms. Davis did not constitute unlawful discrimination, since in order to 
modify its program so as to permit full participation by Ms. Davis the col- 
lege would have to substantially lower its standards.” 





1 Td. at 410. 

2 Td. at 412-13. 

3 If section 504 continues to be read in this fashion, the statute will serve to aid 
discrimination against handicapped persons rather than to prohibit such discrimination. 
While the Court correctly concluded that to require the college to substantially modify its 
program and lower its standards to admit Ms. Davis is beyond the scope of section 504, the 
Court itself created the necessity for such modifications where none should exist, thereby 
defeating the entire goal of section 504. 

The Supreme Court’s assumption that Ms. Davis would be unable to participate in the 
clinical portion of the training program, and that the college would therefore have to lower 
its standards to admit Ms. Davis, is totally unfounded in fact, and is analogous to the ir- 
rebutable presumption held by the Court to be unconstitutional. Law should not be made on 
the basis of old-fashioned, outdated stereotypes regarding the presumed limited abilities of 
handicapped persons. The college found Ms. Davis to be qualified for the program apart from 
her hearing impairment. As the Fourth Circuit noted, there are many settings in which hear- 
ing is not essential to performance as a nurse. Moreover, Ms. Davis had been employed as a 
licensed practical nurse prior to applying to the registered nursing program, and had already 
performed the same general range of duties as those required of registered nurses. Thus, the 
college should have been required to admit Ms. Davis to the program, and, in turn, should 
have required her to complete the clinical portion of the program in accord with the college’s 
normal standards. If Ms. Davis was unable to do so, the college would then be justified in 
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In Camenisch the fifth circuit held that Davis would not preclude a 
finding that the University was required to pay for Camenisch’s inter- 
preter. The fifth circuit stated that the HEW regulations require institu- 
tions to provide such interpreters,” whereas the regulations do not re- 
quire the “individual attention services” which Ms. Davis required to 
enable her to participate in the nursing program. While recognizing that 
the “rule” expressed in Davis “needs more clarification,” the fifth cir- 
cuit held that Davis “says only that section 504 does not require a school 
to provide services to a handicapped individual for a program for which 
the individual’s handicap precludes him from ever realizing the principal 
benefit of the training.”” 

The District of Columbia Circuit Court of Appeals recently found 
that Davis says much more than that. In American Public Transit 
Association v. Lewis,” plaintiffs challenged the validity of Department 
of Transportation (DOT) regulations requiring transit systems receiving 
federal funds to make each mode of public transportation accessible to 
handicapped persons. The district court upheld the validity of the 
regulations. The District of Columbia circuit reversed, on the ground 
that the district court erred insofar as it upheld the regulations as a valid 
exercise of DOT’s statutory authority under section 504 of the Rehabili- 
tation Act. The District’ of Columbia circuit stated that in Davis the 
Supreme Court held that section 504 “does not give federal agencies the 
power to impose such onerous affirmative burdens on local programs.”” 
The circuit court quoted Davis as stating that “neither the language, 
purpose, nor history of section 504 reveals an intent to impose an affir- 
mative action obligation on all recipients of federal funds.”” In applying 
the standards enumerated in Davis to the situation involving public tran- 
sit, the District of Columbia Circuit stated that 


at some point a transit system’s refusal to take modest, affirmative steps to 
accommodate handicapped persons might well violate section 504. But 
DOT’s rules do not mandate only modest expenditures. The regulations re- 
quire extensive modifications of existing systems and impose extremely 





removing her from the program, just as it would remove any non-handicapped person who 
was unable to complete the course satisfactorily. 

Instead of focusing on this normal pattern of events, however, the Supreme Court 
automatically and erroneously assumed that because Ms. Davis was hearing impaired she 
would not be able to complete the clinical portion of the program. By such reasoning section 
504 can be used to create barriers for handicapped persons. The Supreme Court held that 
where affirmative action is not required, discrimination must lie; the Court failed to 
recognize that there is a normal course of events which lies between the two extremes. 

* 45 C.F.R. § 84.44(d)(2) (1980). 

* 616 F.2d at 133. 

6 Id. 

* No. 79-1697 (D.C. Cir., May 26, 1981). 

id ati. 

* Td. at 12, citing 442 U.S. at 411. 
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heavy financial burdens on local transit authorities. . . . The regulations 
themselves recognize that some changes will be ‘extraordinarily expen- 
sive’. ... These are the kind of burdensome modifications that the Davis 
court held to be beyond the scope of section 504. Thus, if section 504 and the 
HEW guidelines are the only underpinings for the 1979 regulations, their 
validity cannot be sustained.” 


In a concurring opinion to American Public Transit Association, Cir- 
cuit Judge Edwards did not decide whether the DOT regulations exceeded 
the permissible scope of section 504. Judge Edwards noted that: 


[T]he application of section 504 to public transportation systems raises some 
questions that are significantly different from those considered by the 
Supreme Court in [Davis]. . . . In considering the accessibility of public 
transportation to otherwise qualified handicapped persons, it is much more 
difficult to avoid ‘discrimination’ without taking some kind of ‘affirmative ac- 
tion.” 


Judge Edwards indicated that the line between illegal discrimination 
and lawful refusal to extend affirmative action should not necessarily be 
drawn in accord with the amount of money to be (or not to be) expended, 
as the majority inferred, but should be drawn with reference to the 
available alternatives. While the majority read the Supreme Court’s 
opinion in Davis as requiring stringent adherence to consideration of the 
financial (and presumably, administrative) burdens to be incurred as a 
result of affirmative action, Judge Edwards appears to feel that Davis 
warrants a more flexible analysis of the issue. 

One month prior to its decision in American Public Transit Associa- 
tion, the District of Columbia Circuit reached a somewhat different 
result in Gottfried v. Federal Communications Commission.” In Gott- 
fried, a hearing impaired member of the Los Angeles community filed 
petitions to deny the license renewal appliations of one non-commercial 
public television station and seven commercial television stations in the 
Los Angeles area. Mrs. Gottfried alleged that the stations had failed to 
satisfy obligations imposed upon them by section 504 of the Rehabilita- 
tion Act of 1973 to utilize captioning or other techniques to make pro- 
grams accessible to hearing impaired persons. 

The District of Columbia circuit found in Gottfried that the non- 
commercial station is a recipient of federal financial assistance within 
the meaning of section 504 of the Rehabilitation Act of 1973, while the 
seven commercial stations are not. With regard to the non-commercial 
station, the court held that the FCC must consider the accessibility of 
that station’s programs to hearing impaired persons in making its 
“public interest” determinations when considering whether to renew the 





* Jd. at 12-13. 
3! Td. Concurring Opinion at 2-3. 
% No. 79-1722 (D.C. Cir. Apr. 17, 1981). 





416 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No.3 


station’s broadcast license.” The court cited regulations promulgated 
pursuant to section 504 which provide that recipients of federal funds 
must make “reasonable accommodations” to provide services to handi- 
capped persons.™ Although the court noted in Gottfried that in Davis the 
Supreme Court acknowledged that the line between illegal discrimina- 
tion and legal refusal to extend affirmative action is unclear, the court 
nevertheless held that the Commission is responsible for effectuating 
the policy of section 504 to provide federally assisted programs to handi- 
capped persons. The court did not address the issue of the expense of 
captioning television programs for hearing impaired, or the extent of af- 
firmative action required. The court clearly recognized, however, that 
section 504 does impose some duty of affirmative action upon public 
broadcasting stations. 

Moreover, the District of Columbia circuit went so far as to state 
that since the Rehabilitation Act of 1973 represents a national policy of 
extending increased opportunities to hearing-impaired persons, even 
commercial television stations, who are not recipients of federal financial 
assistance and thus are not obligated to follow the specific statutory 
obligations of section 504, should be required to make some accommoda- 
tions for hearing-impaired persons as part of their general obligations as 
licensees to serve “the public interest, convenience, and necessity.”*® The 
court declined to delineate standards for the commercial stations, 
however, but noted that a rulemaking proceeding, rather than a license 
renewal challenge, would be a better vehicle for determining the obliga- 
tions of commercial! stations. 

It is impossible to reconcile the District of Columbia circuit’s refusal 
to find an affirmative action requirement under section 504 in light of 
Davis in American Public Transit Association, and its willingness to find 
such a requirement in spite of Davis in Gottfried. It is similarly impossi- 
ble to reconcile the fifth circuit’s ruling as to the limited meaning of 
Davis in Camenisch with the District of Columbia circuit’s holdings as to 
the narrow reach of Davis in Gottfried and the broad reach of Davis in 
American Public Transit Association. It is clear, however, that the issue 
of who bears the responsibility for paying for Walter Camenisch’s inter- 
preter involves not just an interpretation of the regulations promulgated 
pursuant to section 504, but resolution of the question of whether HEW 
exceeded its statutory authority in enacting those regulations, and what 
the lawful scope of those regulations is. In his concurring opinion in 
Camenisch, Chief Justice Burger stated that, on remand, 


the trial court must, among other things, decide whether the federal regula- 
tions at issue, which go beyond the carefully worded nondiscrimination pro- 





% Under 47 U.S.C. § 309(a) (1976), the FCC is empowered to renew broadcast licenses 
only if it finds that renewal would serve the “public interest, convenience and necessity.” 

* 45 C.F.R. § 84.12 (1977); See Gottfried n. 31. 

% No. 79-1722 (D.C. Cir., Apr. 17, 1981) at 35. 








1981-82 PERSPECTIVE ON CAMENISCH 417 


vision of § 504, exceed the powers of the [Department of Health and Human 
Services] under § 504. The Secretary has no authority to rewrite the 
statutory scheme by means of regulations. Southeastern Community Col- 
lege v. Davis, 442 U.S. 397, 410 (1979); see also Pennhurst State Hospital v. 
Halderman, ___ U.S. ___, (1981) (“[I]f Congress intends to impose a condi- 
tion on the grant of federal moneys, it must do so unambiguously.”).* 


Thus, while Davis certainly indicates that it would constitute 
unlawful discrimination for a college to refuse to permit a student such 
as Walter Camenisch to utilize the services of an interpreter during his 
classes, it remains a mystery as to who must pay for that interpreter. 
Until the Supreme Court solves this mystery, the lower federal courts 
are forced to play detective and reach independent results. While the 
fifth circuit indicated in Camenisch that the college should bear the 
responsibility of paying the interpreters’ fees, another court might rule 
that since at least two courts have held that under Title I of the 
Rehabilitation Act the state department of Rehabilitation is required to 
pay such fees,” the Universities do not bear that responsibility. A third 
court might hold, as the University argues in Camenisch, that the 
responsibility lies with the student. The extent of affirmative action re- 
quired under section 504 remains unclear.* 





e  -US. ___, 101 S.Ct. at 1835-36 (1981). Citation for Pennhurst is 101 S.Ct. 1531, 
1540 (1981). 

37 See e.g., Schornstein v. New Jersey Division of Vocational Rehabilitation Services, 
No. 80-2500 (D, N.J., Aug. 5, 1981); Jones v. Illinois Dept. of Rehabilitation Services, 504 F. 
Supp. 1244 (N.D. Ill. 1981). These cases involved the question of who is required to pay for in- 
terpreters under Title I of the Rehabilitation Act and not whether, under Section 504, the 
University or the student must pay for such services. The courts did not dispute that, at 
least under the regulations, the deaf student was entitled to be provided with the services of 
an interpreter, or that those services should be paid by someone other than the student. The 
sole issue was who, other than the student, should bear that responsibility. Both the Schorn- 
stein and Jones courts held that the State Departments of Rehabilitation were required by 
Title I of the Rehabilitation Act to pay for interpreters for deaf students. 

% See also Doe v. Colautti, 592 F.2d 704 (3d Cir. 1979), where, in a hearing for a 
preliminary injunction, the third circuit analyzed the regulations promulgated under section 
504 to conclude that while section 504 prohibits exclusion of a mentally ill person who also 
has a physical ailment from treatment in a program for the physically ill solely because of 
that person’s mental problem, the statute does not require expansion of the program to en- 
compass treatment of the mental problem as well as the physical problem; and Lynch v. 
Maher, 507 F. Supp. 1268 (D. Conn. 1981), where the district court interpreted section 504 
and Davis as meaning that the state must “have a ‘substantial justification’ for not accom- 
modating [a handicapped person] in the program of his choice before his handicap may be used 
as the basis of his exclusion,” and that “[i]f a handicapped person would be unable to par- 
ticipate in a program in spite of his handicap without extensive modification to the program, 
the law does not require his inclusion.” Jd. at 1279. In Lynch, the court held that a 
quadraplegics handicap would not necessarily preclude him from participation in a home care 
program, and thus, to the extent that the state relied on the plaintiffs handicap in denying 
him benefits under the Medicaid program, section 504 provided a basis for granting the 
plaintiff's motion for a preliminary injunction. 

In Georgia Ass'n of Retarded Citizens v. McDaniel, 511 F. Supp. 1263 (N.D. 1981), plain- 
tiffs alleged that the State Board of Education refused to consider the needs of mentally 
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Chief Justice Burger’s reference to the Court’s statement in Penn- 
hurst that “if Congress intends to impose a condition on the grant of 
federal moneys it must do so unambiguously,” indicates the Chief 
Justice’s concern, at least, that section 504 may not constitute an unam- 
biguous statement of congressional intent to impose an affirmative ac- 
tion requirement on recipients of federal financial assistance. In deter- 
mining whether the University is required to pay for Camenisch’s inter- 
preter under section 504, therefore, the courts must look both to Davis 
and Pennhurst for guidance. 

In Pennhurst, the Supreme Court held that section 6010 of the 
Developmentally Disabled Assistance and Bill of Rights Act (“Assistance 
Act”),“ which provides that persons with developmental disabilities have 





retarded children for educational terms in excess of the traditional 180 day school year. The 
district court held that the state’s policy constituted a violation of section 504 as well as a 
violation of the Handicapped Act, 20 U.S.C. § 1401 et seg. (1976). The court held that “[ijf a 
child needed a special service to gain equal benefit from his education, the denial of that serv- 
ice would constitute discrimination in violation of Section 504.” 511 F. Supp. at 1280. The 
court distinguished Davis on the grounds that in McDaniel the plaintiffs would realize the 
principal benefits of their training, whereas in Davis the plaintiff would not, and because 
Davis involved an interpretation of the regulatory requirements concerning post-secondary 
education while McDaniel involved an interpretation of the regulatory requirements con- 
cerning pre-school, elementary and secondary education. The court stated, “[b]ecause the 
defendants’ 180 day policy prohibits the individual consideration of children’s needs, it 
violates section 504.” 

In S-1 v. Turlington, 635 F.2d 342 (5th Cir. 1981), the fifth circuit held that section 504 
was violated, as well as the Handicapped Act, when the school expelled handicapped 
students without considering whether the students’ misconduct was related to their han- 
dicaps. The Fifth Circuit ruled that Davis did not apply to the facts of Turlington, because 
Davis dealt with a professional school and concerned physical qualifications, whereas Tur- 
lington did not. Similarly, in Tatro v. Texas, 625 F.2d 557 (5th Cir. 1980), the fifth circuit held 
that failure to provide catheterization services for a child with mylomeningocele violated 
section 504 in addition to the Handicapped Act. The Fifth Circuit distinguished Davis from 
Tatro on the grounds that once catheterization services were provided, the plaintiff in Tatro 
would be able to realize the principal benefits of the school’s program, and because the 
catheterization services would not constitute an undue financial and administrative burden. 
Id. at 564 n.19. Neither the McDaniel, Turlington or Tatro courts questioned the validity of 
the regulations promulgated under section 504. 

See also, NAACP v. Wilmington Medical Center, Inc., 411 F. Supp. 290, 317-19 (D. 
Delaware 1980), where the district court spoke of the “strong affirmative action component 
of section 504, “and did not evidence any concern that the regulations may have exceeded the 
scope of that statute. 

* 101 S. Ct. at 1540. 

“ 42 U.S.C. § 6001 et seg. (1980). Section 6010 provides in pertinent part: 

Congress makes the following findings respecting the rights of persons with 
developmental disabilities: 

(1) Persons with developmental disabilities have a right to appropriate treat- 
ment, services, and habilitation for such disabilities. 

(2) The treatment, services, and habilitation for a person with developmental 
disabilities should be designed to maximize the developmental potential of the per- 

son and should be provided in the setting that is least restrictive of the person's 

liberty. 

(3) The Federal Government and the States both have an obligation to assure 
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a right to appropriate treatment, services and habilitation appropriate to 
their needs, does not create substantive rights in favor of disabled per- 
sons. The Court held, therefore, that section 6010 does not create a 
private right of action to enforce a disabled person’s claim to appropriate 
treatment in the least restrictive environment. The Court found that sec- 
tion 6010 of the Assistance Act was enacted solely pursuant to Congress’ 
spending power, and not pursuant to Congress’ power under section 5 of 
the fourteenth amendment.” The Court noted that the explicit purpose 
of the Assistance Act is stated as being to assist the states, through the 
use of federal grants, to improve the care and treatment of the mentally 
disabled, rather than to require the states to fund new substantive 
rights. The Court stated that the “provisions of § 6010 were intended to 
be hortatory, not mandatory,” and that “[nJoticeably absent from § 6010 
is any language suggesting that § 6010 is a ‘condition’ for the receipt of 
federal funding under the Act.” 

Section 504 of the Rehabilitation Act of 1973 cannot be read in the 
same manner as section 6010 of the Assistance Act. While the language, 
purpose and history of section 504 may not reveal an intent to impose an 
affirmative obligation on all recipients of federal funds,“ it is clear from 
the statutory language that section 504 represents a mandatory prohibi- 
tion against discrimination on the basis of handicap. It is also clear that 
section 504, based on and modeled after the Civil Rights Laws pro- 
hibiting sex and race discrimination,” was enacted pursuant to Congress’ 





that public funds are not provided to any institution . . . that (A) does not provide 

treatment, services, and habilitation which are not appropriate to the needs of 

such person; or (B) does not meet the following minimum standards. . . . 

“' Section 5 of the fourteenth amendment provides: “The Congress shall have power to 
enforce, by appropriate legislation, the provisions of this article.” 

“” 101 S. Ct. at 1543. 

® Td. at 1538. 

“ 442 USS. at 441. 

“* The language of section 504 is almost identical to that found in section 901 of the 
Education Amendments of 1972, 20 U.S.C. § 1681(a) (1976) (relating to gender); and section 
601 of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1976) (relating to race, color and na- 
tional origin). 

The Rehabilitation Act of 1973 has been called the “Bill of Rights for Handicapped Per- 
sons” Seng, Private Rights of Action, 27 DEPAUL L. REv. 1117, 1117 (1978); and the “Civil 
Rights Act for the Handicapped,” Baugh, The Federal Legislation on Equal Educational Op- 
portunity for the Handicapped, 15 IDAHO L. REv. 65, 74 (1978). 

See Report of the Senate Labor and Public Welfare Committee, 4 U.S. CopE Conc. & 
Ap. NEws, 6390 (1974), which states: 

Section 504 was patterned after, and is almost identical to, the antidiscrimina- 

tion language of section 601 of the Civil Rights Act of 1964, 42 U.S.C. 2000d-1 

(relating to race, color, or national origin), and section 901 of the Education Amend- 

ments of 1972, 42 U.S.C. 1683 (relating to sex). The section therefore constitutes 

the establishment of a broad government policy that programs receiving Federal 

financial assistance shall be operated without discrimination on the basis of han- 

dicap. It does not specifically require the issuance of regulations or expressly pro- 
vide for enforcement procedures, but it is clearly mandatory in form, and such 
regulations and enforcement are intendend. (emphasis added). 
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power under section 5 of the fourteenth amendment. The bare language 
of section 504 evidences unambiguous congressional intent to withhold 
federal moneys to recipients who discriminate on the basis of handicap. 
Compliance with section 504 is specifically required as a condition to the 
receipt of federal financial assistance.” 

The question, thus, is to what extent affirmative action is necessary 
to prevent discrimination. This circular discussion leads right back to the 
question asked by the Court in Davis: Where is the dividing line between 
an unreasonable refusal to modify an existing program, which consti- 
tutes illegal discrimination, and a reasonable refusal to modify an exist- 
ing program, which constitutes lawful refusal to extend affirmative ac- 
tion? The Supreme Court did not answer that question in Camenisch, and 
Chief Justice Burger’s concurring opinion, which merely rephrases and 
reroutes the identical question presented in Davis, can only serve to 
place one more stumbling block before unwary lower courts. 


II. PROCEDURAL MATTERS 


In addition to anticipating the resolution in Camenisch of the 
substantive issue concerning the permissible reach of section 504, it was 
hoped that the Supreme Court would finally resolve the questions of 
whether a private right of action exists under section 504, and whether it 
is necessary to exhaust administrative remedies prior to filing suit under 
that statute.” The Supreme Court refused to address either of these 
issues in Davis® as well as in Camenisch. 

In the eight years since the enactment of the Rehabilitation Act of 
1973, these two procedural issues have been litigated exhaustively yet 
inconclusively. Nevertheless, the defendant in a section 504 action invar- 
iably pleads those defenses, and the courts are thus forced to address 
them. While a thorough review of the litigation involving these subjects 
is beyond the limited scope of this commentary, a short discussion of re- 
cent developments concerning the issue of whether a private right of ac- 
tion exists under section 504 is pertinent to illustrate the rather fruitless 
waste of judicial resources involved. 

Almost every district court and court of appeals which has consi- 
dered the question of whether section 504 confers a private right of ac- 
tion for equitable relief upon handicapped persons has answered that 
question in the affirmative.” After the Supreme Court's decision in Can- 





“© See note 9 supra, for the statutory language. 

“' The university also argues in Camenisch that even if a private right of action exists 
under section 504, the plaintiff must show that the financial assistance received by the in- 
stitution was intended to support the particular program in which the plaintiff is enrolled. 
This issue will not be addressed in this short commentary. 

“* The Supreme Court specifically declined to decide whether a private right of action 
exists under section 504 in Davis. 442 U.S. 397, 404 n.5. 

* See e.g., Kling v. County of Los Angeles, 633 F.2d 876 (9th Cir. 1980); Camenisch v. 
University of Texas, 616 F.2d 127 (5th Cir. 1980), vacated on other grounds, ____ U.S. ___, 
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non v. University of Chicago in 1979,” holding that a private right of ac- 
tion exists under Title IX of the Education Amendments of 1972, it 
looked as though this matter might finally be concluded. In Cannon the 
Supreme Court held that since Title IX of the Education Amendment 
was patterned after Title VI of the Civil Rights Act, and a private right 
of action is implied under Title VI, a private right of action must also be 
found to exist under Title IX. Several courts have followed that same ra- 
tionale in holding that since section 504 was patterned after both Title 
IX of the Education Amendments and Title VI of the Civil Rights Act, a 
private cause of action must also be implied under section 504.” In the 





101 S. Ct. 1830 (1981); Rogers v. Frito-Lay, Inc., 611 F.2d 1074 (5th Cir. 1980); Moon v. Road- 
way Express, Inc., ___ U.S. ___, 101 S. Ct. 246 (1980) cert. denied, 449 U.S. 889 (1980); 
NAACP v. Medical Center, 599 F.2d 1247 (3d Cir. 1979); Davis v. Southeastern Community 
College, 574 F.2d 1158 (4th Cir. 1978), rev'd on other grounds, 442 U.S. 397 (1979); Leary v. 
Crapsey, 566 F.2d 863 (2d Cir. 1977); United Handicapped Fed’n v. Andre, 558 F.2d 413 (8th 
Cir. 1977); Kampmeier v. Nyquist, 553 F.2d 296 (2d Cir. 1977); Lloyd v. Regional Transp. 
Auth., 548 F.2d 1277 (7th Cir. 1977); Coleman v. Casey Cty. Bd. of Educ., 510 F. Supp. 301 
(W.D. Ky. 1980); Cain v. Archdiocese of Kansas City, 508 F. Supp. 1021 (D. Kan. 1981); Patton 
v. Dumpson, 498 F. Supp. 933 (S.D.N.Y. 1980); Meiner v. State of Missouri, 498 F. Supp. 944 
(E.D. Mo. 1980); Simon v. St. Louis City, Mo., 497 F. Supp. 141 (E.D. Mo. 1980); Guertin v. 
Hackerman, 496 F. Supp. 593 (S.D. Tex. 1980); Larry P. v. Riles, 495 F. Supp. 926 (N.D. Cal. 
1979); Poole v. South Plainfield Bd. of Educ., 490 F. Supp. 948 (D.N.J. 1980); Upsher v. Love, 
474 F. Supp. 332 (N.D. Cal. 1979); Boxall v. Sequoia Union High School District, 464 F. Supp. 
1104 (N.D. Cal. 1979); Howard S. v. Friendswood Independent School Dist., 454 F. Supp. 634 
(S.D. Tex. 1978); Davis v. Bucher, 451 F. Supp. 791 (E.D. Pa. 1978); Michigan Paralyzed 
Veterans Union v. Coleman, 451 F. Supp. 7 (E.D. Mich. 1977); Halderman v. Pennhurst State 
School & Hosp., 446 F. Supp. 1295 (E.D. Pa. 1977), aff'd in part, rev'd in part, 612 F.2d 84 (3d 
Cir. 1979), rev’d on other grounds, 101 S. Ct. 1531 (1981); Crawford v. University of North 
Carolina, 440 F. Supp. 1047 (M.D.N.C. 1977); Barnes v. Converse College, 436 F. Supp. 635 
(D.S.C. 1977); Cruz v. Collozo, 84 F.R.D. 307 (D. Puerto Rico, 1979). 

While the fourth circuit held that a private right of action did not exist under the facts 
in Trageser v. Libbie Rehabilitation Center, Inc., 590 F.2d 87 (4th Cir. 1978), cert. denied, 442 
U.S. 947 (1979), that court’s reasoning was based on the fact that “[a] private action under 504 
to redress employment discrimination ... may not be maintained unless a primary objective 
of the federal financial assistance is to provide employment ... .” 590 F.2d at 89. See also, 
Carmi v. Metropolitan St. Louis Sewer Dist., 620 F.2d 672 (8th Cir. 1980). 

It should be noted that while the courts generally agree that a private right of action 
for equitable relief exists under section 504, there is a split of authority as to whether sucha 
right of action exists for damages. Compare, Patton v. Dumpson, 498 F. Supp. 933 (S.D.N.Y. 
1980), with Meiner v. State of Missouri, 498 F. Supp. 944 (E.D. Mo. 1980). 

8 441 U.S. 677 (1979). 

5| Kling v. County of Los Angeles, 633 F.2d 876 (9th Cir. 1980); Camenisch v. University 
of Texas, 616 F.2d 127 (5th Cir. 1980), vacated on other grounds, 101 S. Ct. 1830 (1981); 
Rogers v. Frito-Lay, Inc., 611 F.2d 1074 (5th Cir. 1980), cert. denied, 449 U.S. 889 (1980); Moon 
v. Roadway Express, Inc., 101 S. Ct. 246 (1980); Coleman v. Casey Cty. Bd. of Educ., 510 F. 
Supp. 301 (W.D. Ky. 1980); Patton v. Dumpson, 498 F. Supp. 933 (S.D.N.Y. 1980); Meiner v. 
State of Missouri, 498 F. Supp. 944 (E.D. Mo. 1980); Guertin v. Hackerman, 496 F. Supp. 593 
(S.D. Tex. 1980); Larry P. Riles, 495 F. Supp. 926 (N.D. Cal. 1979). 

See also, Simpson v. Reynolds Metals, Inc., 629 F.2d 1226 (7th Cir. 1980). While the 
Seventh Circuit held in Lloyd v. Regional Transp. Auth., 548 F.2d 1277 (7th Cir. 1977) that a 
private cause of action existed under section 504 prior to enactment of HEW regulations pur- 
suant to that statute, the court left open the question of whether, after promulgation of those 








422 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 3 


wake of Pennhurst, however, where the Supreme Court held that a 
private right of action may not be implied under the Assistance Act, 
future litigation on this issue is foreseeable. 

It is apparent to this author that the principles elucidated in Cannon 
are applicable with reference to Section 504, while the principles 
elucidated in Pennhurst are not. Congress enacted Section 504 of the 
Rehabilitation Act, Title VI of the Civil Rights Act and Title IX of the 
Education Amendments as a means of providing mandatory substantive 
rights to private citizens subject to discrimination on the basis of race, 
color, national origin, sex or handicap. To serve this end, Congress had 
decreed that federal resources may not be utilized to support 
discriminatory practices, and has provided citizens with individual 
remedies for discrimination. Section 504 of the Rehabilitation Act, unlike 
Section 6010 of the Assistance Act, was enacted to mandatorily prohibit 
discrimination on the basis of handicap, rather than to merely assist the 
states in implementing policies to prevent discrimination. Compliance 
with this non-discrimination mandate is a condition to federal funding 
under Section 504, as well as under Title VI of the Civil Rights Act and 
Title IX of the Education Amendments. In enacting these statutes, Con- 
gress has created substantive rights in the classes of persons they are 
designed to protect. 

In accord with the above analysis, it is likely that the courts will con- 
tinue to reach the conclusion of the fifth circuit in Camenisch, the ninth 
circuit in Kling v. County of Los Angeles,” and numerous district 
courts,” that the principles set forth in Cannon are dispositive of the fact 
that a private cause of action for equitable relief exists under section 
504. Unfortunately, however, future litigants in section 504 cases are 
sure to raise this issue anew, and require the courts to expend their 
energy to reconcile the superficial conflict between Cannon and Penn- 
hurst. 


CONCLUSION 


In failing to address the procedural or substantive issues involved in 
an adjudication of a claim under section 504 of the Rehabilitation Act of 
1973, the Supreme Court has not fulfilled its responsibility to guide the 
lower courts in interpreting a statute which has great social and 
economic significance to handicapped persons specifically and the public 
as a whole generally. Not only has the Court left unanswered the basic 
questions which arise when defining the rights and obligations under 





regulations, a private right of action should be implied. In Simpson, however, the court in- 
dicated that it would follow the reasoning of Cannon due to the similarity between the en- 
forcement procedures for section 504 Title VI of the Civil Rights Act of 1964, and Title IX of 
the Education Amendments of 1972. 629 F.2d at 1230, n.7. 

® See note 49 supra. 

53 Td. 
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that statute, but the Court’s brief statements on the subject in Davis, 
and Chief Justice Burger’s reference to Pennhurst in his concurring opin- 
ion in Camenisch, have created unnecessary confusion. It can only be 
hoped that, in the next term, the Court will grant a petition for certiorari 
on a section 504 claim which permits a full review of the entire case. Such 
a review is needed to put an end to this repetitious waste of the 
resources of our judicial system. 











DECOUPLING TENURE AND 
EMPLOYMENT UNDER 1978 
AMENDMENTS TO THE 
AGE DISCRIMINATION IN 
EMPLOYMENT ACT 


STUART H. BOMPEY* 


The 1978 Amendments to the Age Discrimination in Employ- 
ment Act (ADEA),' which raised the age limit for coverage under 
the Act from 65 to 70, granted a four-year exemption to institu- 
tions of higher learning. This exemption permits (until July 1, 
1982) the mandatory retirement at 65 years of age of employees 
serving under contracts of unlimited tenure.’ Both the 1978 statute 
and its legislative history, however, left unclear whether a college 
or university could, rather than retire, continue to employ in a 
nontenure capacity an individual beyond age 65. Subsequent ad- 
ministrative and judicial interpretations of the exemption have 
gone far to clarify the powers of institutions of higher learning and 
to delineate the circumstances under which tenure may be 
decoupled from employment. 

This commentary briefly examines the present status of the 
law with regard to the decoupling of tenure from employment. 
Three caveats are necessary. First, the statutory interpretations 
and employment alternatives discussed herein are relevant only 
during the lifetime of the special exemption granted by the 1978 
Act; the question thus becomes moot after July 1, 1982.° Second, 





*B.S., 1962, Boston University; J.D., 1965, Boston University School of Law. Private 
practice, Partner, Baer Marks & Upham, New York City. Member and subcommittee 
chairperson, EEO Committee of the Employment and Labor Law Section of the American 
Bar Association. Member, New York State Bar Association Task Force to Study the New 
York State Human Rights Commission. The author acknowledges the assistance of Daniel C. 
Richman, a summer associate with his law firm, in the research and writing of this paper. 

' The amendments are contained in Pub. L. No. 95-256, 92 Stat. 189 (1978). 

* The exemption may be found at 29 U.S.C. § 631(d) (1976). Its limited lifespan was 
prescribed in section 3(b)(3) of Pub. L. No. 95-256. For an examination of the 1978 Amend- 
ments and their implications for institutions of higher learning, see Ford, The Implications 
of the Age Discrimination in Employment Act Amendments of 1978 for Colleges and 
Universities, 5 J. COLL. & U.L. 161-209 (1978-1979). 

* It is this writer’s opinion that with the termination of the exemption an institution of 
higher education would be unable to “decouple” tenure from employment based solely on the 
age of the individual. Such action would clearly run contrary to Section 4(a) of the ADEA. 
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this discussion is based solely upon Federal law, with no reference 
to applicable state provisions.‘ And lastly, it will be assumed that 
no collective bargaining agreement is in force with respect to 
tenured employees. 


Legislative History 


The ADEA makes it unlawful for any employer® 


(1) To fail or refuse to hire or to discharge any individual with respect to 
his compensation, terms, conditions, or privileges of employment, because of 
such individual's age; or 

(2) to limit, segregate, or classify his employees in any way which would 
deprive or tend to deprive any individual of e nployment opportunities or 
otherwise adversely affect his status as an employee, because of such in- 
dividual’s age... .° 


The prohibitions of the 1967 Act were made applicable only to employees 
between the ages of 40 and 65.’ 

The 1978 Amendments to the ADEA, while raising the “cap” on the 
Act from 65 to 70° provided: 


Nothing in this chapter shall be construed to prohibit compulsory retire- 
ment of any employee who has attained 65 years of age but not 70 years of 
age, and who is serving under a contract of unlimited tenure (or similar ar- 
rangement providing for unlimited tenure) at an institution of higher educa- 
tien... .* 


The question of whether tenure may be decoupled from employment 
is thus a question of the extent to which colleges and universities have 





‘ For a commentary on the implications of the 1978 Amendments on state law, see 
Lester, State Law on Mandatory Retirement of Tenured Faculty after the 1978 Age 
Discrimination in Employment Act Amendments, 5 J. CouL. & U.L. 211-16 (1978-1979). 

5 The Act defines “employer” as “a person engaged in an industry affecting commerce 
who has twenty or more employees for each working day in each of the twenty or more calen- 
dar weeks in the current or preceding calendar year ....” 29 U.S.C. § 630(b) (1970). A major- 
ity of courts have held that the definition of “employer,” which includes “a State or political 
subdivision of a State, and any interstate agency ...” can constitutionally be applied to State 
institutions, distinguishing National League of Cities v. Usery, 426 U.S. 833, (1976) (FLSA in- 
applicable to States on various grounds). See, e.g., Arrit v. Grisell, 567 F.2d 1267, 1269-71 
(4th Cir. 1977); Johnson v. The Mayor and City Counsel of Baltimore, 515 F. Supp. 1287 (D. 
Md. 1981); Marshall v. Delaware River and Bay Authority, 471 F. Supp. 886 (D. Del. 1979) and 
cases cited therein; But see EEOC v. State of Wyoming, 514 F. Supp. 595 (D. Wyo. 1981) (Ap- 
peal pending). In addition, there is a question as to the applicability of the ADEA to 
religious, nonprofit educational institutions. See Ritter v. Mount St. Mary’s College, 495 F. 
Supp. 724 (D. Md. 1980) in which the district court, applying the reasoning of NLRB vs. 
Catholic Bishop of Chicago, 440 U.S. 490, (1979), found that the ADEA was not applicable to 
religious, nonprofit educational institutions. 

* Pub. L. No. 90-202, § 4, 81 Stat. 603 (1967), 29 U.S.C. § 623(a). 

7 Pub. L. No. 90-202, § 12, 81 Stat. 607 (1967), 29 U.S.C. § 631 (prior to amendment). 

* 29 U.S.C. § 631(d). 
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been temporarily exempted from the purview of the ADEA. To continue 
to employ an individual after terminating tenure is clearly to “adversely 
affect his status as an employee.” Following the passage of the 1978 
Amendments, however, institutions of higher education wishing to offer 
a change in status falling short of retirement to tenured personnel over 
65 years old would have received little guidance from the 1978 Act’s 
legislative history.° 

The tenure exemption was first proposed by Senator Chafee and in- 
cluded in the Senate version of the 1978 Amendments bill’® reported out 
of the Committee on Human Resources. The House version contained no 
comparable provision.'' The Senate Committee’s report outlined the ra- 
tionale underlying the exemption: 


Many colleges and universities maintain for the foreseeable future the 
number of available faculty positions will be closely related to the number of 
retirements, thereby making it difficult to employ younger professors, par- 
ticularly women and minorities. Moreover, the financial burden on already 
hardpressed institutions of higher learning may be increased by this legisla- 
tion, because it may require the retention of highly paid senior employees 
for additional years. 

Concerns were expressed by the committee that although it is 
theoretically possible to discharge tenured faculty for cause, the difficulty of 
objectively evaluating the job performance of such employee [sic] makes 
such good cause discharges difficult.” 


When H.R. 5383 reached the Senate floor, on October 19, 1977, 
debate focused upon the three exemptions granted therein (in addition to 
tenured faculty, business executives and elementary and secondary 
school teachers were exempted in the draft version). Although pro- 
ponents of the Chafee amendment adhered largely to the rationale 
delineated in the Committee Report, some of their comments have some 
relevance to the decoupling of tenure and employment. 

Senator Chafee himself gave some indication that decoupling might 
be permitted under his amendment. Defending his proposal, he ex- 
plained: 


I want to point out something else: nothing in this bill prohibits a professor’s 
contract from being extended after 65. The Senator from Idaho [Sen. 
Church] mentioned that his professors were good after 65. Great. They can 
stay on. Their contracts can be extended. There is nothing that prevents 
that.” 





® An account of the 1978 Act’s legislative history may be found in Ford, note 2, at 
175-96. 

‘0 H.R. 5383 (95th Congress). 

" House Conference Report No. 95010 95th Cong. (March 14, 1978) in 1978 U.S. Code 
Cong. and Admin. News: 531 (95th Cong. 2d Session). 

2 §. Rep. No. 493, 95th Cong., 1st Sess. 8-9 (1977); [1978] U.S. Cope Conc. & ADMIN. 
NEws 511-12. 

'S 123 ConG. REC. 34308 (Oct. 19, 1977). 
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While Senator Chafee’s remarks might be taken to mean merely that 
compulsory retirement at 65 would be a permissible but not necessary 
policy, they might also be seen to give support to a reading of his amend- 
ment that would permit decoupling. The support given by the amend- 
ment’s sponsor to such a reading, however, is unacceptably ambiguous. 

The October 19, 1977 floor debate did provide some slightly less am- 
biguous support in an exchange between Senators Heinz and Moynihan. 


Mr. HEINZ. What is to prevent a university from granting tenure only 
up to age 65 and then having a professor subject to different terms of 
employment —to deem which do not include tenure but which respects the 
mandatory retirement policy set by this legislation? What is to prevent 
that? 

Mr. MOYNIHAN. Nothing would. This is a practice that takes place. The 
point is that this is self-governance of an academic community on terms that 
one hopes they will be allowed to continue." 


The vague support of a non-sponsor is a rather tenuous buttress for 
an argument of legislative intent. Despite a nearly successful attempt by 
Senator Cranston to block the Chafee amendment, it passed the Senate 
on October 19, 1977. The vain opposition in the Senate to the Chafee ex- 
emption palled in comparison to the obstacles to the exemption’s accep- 
tance by the House-Senate Conference. The House had already made 


clear its opposition to the exemptions for tenured faculty and business 
executives. 


After a protracted deadlock on the issue, a compromise began to 
emerge that would make the faculty exemption only temporary, in order 
to allow educational institutions time to adjust to the new law. Such a 
delay for colleges and universities had earlier been suggested on the 
House floor.’* While discussion initially centered around the number of 
years the institutions would require, the question of decoupling began to 
emerge. 

Many institutions already practiced decoupling, with special annual 
evaluation procedures for those faculty members over sixty-five who 
were retained. Those institutions now sought to ensure that such prac- 
tices could be continued under the ADEA amendments (after the expira- 
tion of any temporary exemption for faculty).'* Senator Chafee agreed to 
offer a proposal permitting decoupling to the conference committee.” In 
response to procedural objections by conferees, Senator Javits offered a 
“gentleman’s agreement” that placed all discussion of the decoupling 
proposal in abeyance during the conference.” The conference proceeded 
to reach a compromise three-year exemption for institutions of higher 





“ Td. at 34315. 

'S See remarks of Rep. Erenborn, 123 Conc. REC. 30561 (1977). 
‘© Ford, supra note 2, at 193. 

” Td. at 194. 

8 Id. at 195. 
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education, and no further mention was ever made, in conference or on 
the floor, of decoupling. Thus, apart from the few oblique and ambiguous 
references during the Senate debate on October 19, 1977, nothing in the 
1978 Act’s legislative history gives any indication that decoupling had 
ever been considered. 


Administrative Interpretation 


The 1978 Amendments and their legislative history therefore gave 
the practice of decoupling a rather tenuous legal basis. If an individual’s 
tenure were terminated at a mandatory retirement age of sixty-five and 
continued employment made subject to special evaluations, such pro- 
ceedings could be seen as discriminatory in their application solely to 
persons over sixty-five. Soon after the bill’s passage, however, ad- 
ministrative rulings clarified the circumstances under which decoupling 
would be permitted. 

On July 1, 1979, responsibility and authority for the enforcement of 
the ADEA was transferred from the Department of Labor to the Equal 
Employment Opportunity Commission (EEOC). Prior to the transfer of 
authority, the Department of Labor had proposed and published in the 
Federal Register an interpretation of the ADEA with respect to the “ex- 
emption for certain tenured employees at institutions of higher 
learning.”” On November 21, 1979, this section was published as a final 
interpretation of the EEOC with certain changes made on the basis of 
the written responses to the Labor Department’s proposal.” 

The proposed interpretation addressed the question of “whether 
employees who fall within the exemption may be offered a change in 
position or status, which is short of forced retirement, and which 
therefore allows them to remain as employees.” Seeking to avoid “the 
anomalous result that an employer having an employee within the ex- 
emption would be able to force the employee to retire, but would not be 
able to offer the employee nontenured status or (in the case of a full-time 
employee) a part-time position,”” the Commission asserted: 


An employee within the exemption can lawfully be forced to retire on ac- 
count of age at age 65 or above. In addition, the employer is free to retain 
such employees, either in the same position or status or in a different posi- 
tion or status: Provided, That the employee voluntarily accepts this new 
position or status. For example, an employee who falls within the exemption 
may be offered a nontenured position or part-time employment. An 
employee who accepts a non-tenured position or part-time employment, 
however, may not be treated any less favorably, on account of age, than any 
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similarly situated younger employee (unless such less favorable treatment is 
excused by an exception to the Act).™ 


The EEOC specifically rejected suggestions that would have permitted 
discrimination on the basis of age against an exempted individual after 
he or she had voluntarily accepted a nontenured position.” 

Thus, while permitting the decoupling of tenure and employment, 
the EEOC held that those individuals who opted to accept an 
institution’s offer of a lesser position or lesser status would receive the 
full protection of the ADEA, without regard to their erstwhile exemp- 
tion. 


Judicial Interpretations 


In her article, written before responsibility for ADEA enforcement 
was transferred from the Department of Labor to the EEOC, Laura Ford 
observed of the published interpretation: “[aJlthough due deference must 
be given to the Secretary’s interpretations, the question is ultimately 
one of statutory construction for the courts. Cast in the usual ter- 
minology, the question presented is whether the rights conferred by the 
ADEA are susceptible of prospective waiver.”” The absence of any cases 
directly on point forced her to turn to judicial constructions of analogous 
federal statutes. 

Since the end of 1978, however, a single case has directly addressed 
the issue of decoupling and has upheld the EEOC interpretation of the 
tenure exemption. In Levine v. Fairleigh Dickinson University,” a pro- 
fessor reached the age of sixty-five and, pursuant to the contract, his 
tenure was revoked and he was appointed to a one-year full-time posi- 
tion. During this one-year term, the ADEA Amendments of 1978 were 
passed. Following the term’s expiration, the University refused to con- 
tinue the professor in his full-time status and instead offered him a part- 
time appointment for the following year. In his action, the professor 
alleged that the decision to change his status from full-time to part-time 
was based solely upon a contractual provision that discriminated on the 
basis of age. The University contended that the claimant had been 
employed in a retirement status and was therefore outside the purview 
of the ADEA.” 

The court found that “the University cannot avoid its obligations 
under the ADEA by the simple formula of labeling an employee as 
retired.”” Drawing an analogy from the status under the labor laws of 





* 29 C.F.R. § 1625.11 (1980). 
* Supra, note 19, at 66,793. 
** Ford, supra note 2, at 203. 
* 646 F.2d 825 (3d Cir. 1981). 
*® Id. at 828. 
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employees labeled as “retired” continuing in the employment relation- 
ship, the court rejected the district court’s conclusion that the claimant 
was not an employee of the University when the ADEA took effect. 

In response to the University’s alternative contention that the clai- 
mant was exempted by the 1978 Amendments from the protection of the 
ADEA, the court turned to the interpretation offered by the EEOC: 


In light of the language and legislative history of the tenure exemption, we 
cannot say that the EEOC is unreasonable in interpreting the tenure exemp- 
tion as inapplicable to individuals holding non-tenured appointments after 
loss of tenure. Once a faculty member has given up tenured status, there ex- 
ists a position into which a younger professor may move without the 
onerous process of finding just cause for his or her predecessor’s discharge.” 


The court’s use of this “rational-basis” standard is consistent with 
‘the Supreme Court’s holding in Massachusetts Board of Retirement v. 
Murgia,” which denied that the aged comprise a suspect classification.” 

The Court of Apeals for the Third Circuit went on to conclude that 
“the University may not rely on the statutory exception for tenured 
employees in defending its action in reducing Dr. Levine’s workload and 
compensation on the basis of his age.”* 


Conclusion 


The administrative and judicial interpretations of the 1978 Amend- 
ments to the ADEA have made clearer the options open to a college or 
university that wishes to continue employing individuals whose tenure 
has been lost upon reaching an age between sixty-five and seventy years. 
While the statutory exemption is in force (i.e. until July 1, 1982) such in- 
dividuals may be employed in a reduced status and/or in a lesser position 
in lieu of mandatory retirement. Once they are settled in such a new posi- 
tion with such status, however, they are no longer exempt from the pur- 
view of the ADEA and, therefore, may not again have their status and/or 
position similarly altered solely on the basis of their age, until they reach 
70 years of age. Of course, as is the case with a younger employee with 
similar status and position, the formerly exempt individuals may be ter- 
minated or demoted for cause. The formerly exempt individuals, 
however, may not be subjected to anything other than the normal 
criteria for renewal, retention or demotion. 

One exception to these general comments might be found in the case 
of tenured employees, who, while having lost their tenured status for 
reasons of age, still have significant executive responsibilities. These 
employees might receive subsequent alterations in their position solely 
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for reasons of age if they can be shown to be “bona fide executives or 
high policymakers.”* The courts have yet to consider a case involving 
such doubly exempt individuals. 

In sum, existing regulations and case law, as well as the limited 
legislative history, indicate that “decoupling” of tenure from employ- 
ment is possible at age 65 or beyond. However, once decoupling occurs 
the non-tenure faculty member is entitled to all of the protection of the 
ADEA. 





* 29 U.S.C. § 630(c)(1) (1970). 








COMMENTARY: 
COUNTY OF 
WASHINGTON v. GUNTHER 


NANCY C. BUCKLEY* 


The Equal Pay Act of 1963' and Title VII of the Civil Rights Act of 
1964’ limit sex-based wage discrimination. The Equal Pay Act standard 
of “equal pay for equal work” prohibits employers from paying women 
less than men for work that is substantially similar. There is controversy 
over the standards which may be applied under Title VII. Many have 
argued that Title VII cannot go beyond the Equal Pay Act “equal pay — 
equal work” standard. Proponents of the “comparable worth theory” 
assert that Title VII extends the guarantee of equal pay to women who 
hold jobs different from those held by men in content or working condi- 
tions, but of equal or comparable worth. 

This comment will argue that the Supreme Court’s recent decision 
in County of Washington v. Gunther’ is a significant milestone in the con- 
tinuing equal work versus comparable worth debate despite the Court’s 
insistence that the respondent’s sex-based wage discrimination claim “is 
not based on the controversial concept of comparable worth.” 

The following brief discussions of the Equal Pay Act of 1963, Title 
VII of the Civil Rights Act of 1964, and the Bennett Amendment to Title 
VII will set the background for the Gunther case and the comparable 
worth issue. 


The Equal Pay Act of 1963 
The Equal Pay Act provides: 


No employer having employees subject to any provisions of this section shall 
discriminate within any establishment in which such employees are 
employed, between employees on the basis of sex by paying wages to 
employees in such establishment at a rate less than the rate at which he 
pays wages to employees of the opposite sex in such establishment for equal 
work on jobs the performance of which requires equal skill, effort and 
responsibility, and which are performed under similar working conditions, 





* Assistant for Legal Affairs to the President, Cleveland State University; B.A., 1959, 
Carleton College; L.L.B., 1962, Harvard Law School. 

! Fair Labor Standards Act of 1938, §§ 1, 6(d), as amended, 29 U.S.C. §§ 201, 206(d) 
(1976). 

? Civil Rights Act of 1964, § 703(a)(1), 42 U.S.C. § 2000e-2(a)(1) (1976). 
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except where such payment is made pursuant to (i) a seniority system; (ii) a 
merit system; (iii) a system which measures earnings by quantity or quality 
of production; or (iv) a differential based on any other factor other than sex: 
Provided, that an employer who is paying a wage rate differential in viola- 
tion of this subsection shall not, in order to comply with the provisions of 
this subsection, reduce the wage rate of any employee.® 


Under the Equal Pay Act, the first federal legislation dealing with 
sex-based compensation discrimination, unequal pay for men and women 
employees who do equal work is forbidden, but there are four defenses, 
or four circumstances, in which unequal pay is not illegal. 

The Equal Pay Act was enacted after only eighteen months of com- 
mittee consideration, hearings, and floor debate over two sessions of 
Congress, in 1962 and 1963. It should be noted that the initial bills con- 
sidered in 1962 by the House prohibited payment of different wages for 
work of comparable character on jobs which require comparable skills. 
Congress codified the “equal work” rather than the “comparable work” 
standard apparently in order to avoid the difficulities of determining 
whether jobs with dissimilar content or working conditions are “com- 
parable.” 

Litigation under the Equal Pay Act has established the standard 
that work need not be “identical” or absolutely equal, but “substantially 
equal” in order to prove a violation. This broader interpretation of the 
statute presumably prevents evasion of the law by creation of artificial 
classifications for jobs not substantially different in duties.’ 


Title VII of the Civil Rights Act of 1964 


Title VII, adopted only one year after the Equal Pay Act, forbids 
employment discrimination based on race, religion, national origin, and, 
as a last-minute addition to the statute, sex.® 

Title VII is much broader in scope than is the Equal Pay Act. It is 
broader not only in that it forbids discrimination on account of race, 
religion, national origin, and sex, while the Equal Pay Act only covers 
sex, but even with respect to sex discrimination itself, Title VII covers 
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more employees’ and gives them more righs than the Equal Pay Act 
does. It does so in forbidding discrimination not only with respect to pay 
or compensation, but with respect to hiring, promotion, benefits, and 
employment “status” —this last a very broad category indeed. 

Title VII was intended as a comprehensive guarantee of equal 
employment opportunities to members of racial, ethnic, and religious 
minorities. The House bill which became the Civil Rights Act of 1964 
originally contained no mention of sex discrimination, and sex discrimi- 
nation had not been considered in committee hearings.” On the penulti- 
mate day of the two weeks of debate in the House, an amendment to add 
sex discrimination was introduced." The bill passed by the House went 
directly to the Senate floor, where concern as to the reiationship bet- 
ween the Equal Pay Act and the Civil Rights bill was first expressed. 
The Bennett Amendment was intended to clarify this relationship. 


The Bennett Amendment 


The Bennett Amendment states: 


It shall not be an unlawful employment practice under this subchapter for 
any employer to differentiate upon the basis of sex in determining the 
amount of wages or compensation paid or to be paid to employees of such 
employer if such differentiation is authorized by the provisions of . . . [the 
Equal Pay Act]. 


This provision, proposed by Senator Bennett of Utah as a technical 
amendment, was adopted with virtually no debate. The important con- 
cept in the provision which should be emphasized is that it will not be 
unlawful to differentiate, on the basis of sex, the amount of compensation 
paid if such differentiation is authorized by the Equal Pay Act. 

There have been two schools of thought as to exactly what the Ben- 
nett Amendment says about the relationship between the Equal Pay Act 
and Title VII. One school has it that there is no Title VII violation on a 
pay issue unless there is an Equal Pay Act violation, i.e., the men with 
whom the women are compared must be doing substantially “equal 
work” using “equal skill, effort and responsibility” “under similar work- 
ing conditions.” This interpretation has the Bennett Amendment incor- 
porate the Equal Pay Act into Title VII. 





® The Fair Labor Standards Act (which includes the Equal Pay Act) contains many ex- 
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The other interpretation has the Bennett Amendment incorporate 
only the Equal Pay Act’s four affirmative defenses into Title VII, 
because only those defenses “authorize” sex-based pay discrepancies 
under the Equal Pay Act, while that act’s equal pay-equal work standard 
prohibits rather than “authorizes.” Thus, the concept of “equal work” as 
the touchstone for the right to equal treatment is not incorporated into 
Title VII under this second interpretation. Prior to Gunther, courts had 
adopted each of these two views on the relationship between the Equal 
Pay Act and Title VII.” 

The preponderance of courts of appeals which consider the issue, 
however, read the equal work standard into Title VII, with only the 
Third Circuit’ and the Ninth Circuit in Gunther” itself clearly adopting 
the less restrictive view of the Bennett Amendment. 

The Equal Employment Opportunity Commission (EEOC) originally 
adopted the more restrictive interpretation. Since 1972, however, the 
EEOC has formally and vocally advocated the interpretation of Title VII 
and the Bennett Amendment which does not incorporate the “equal 
work” standard.'* The EEOC filed an amicus curiae brief in the Gunther 
case urging this later position. The EEOC has also commissioned a study 
of comparabie worth by the National Academy of Sciences which has 
been released just as this goes to press.” 

Under Title VII, the “comparable worth” standard may be applied 
only if the Bennett Amendment does not impose the “equal work” stan- 
dard in Title VII cases. However, adoption of that interpretation of the 
Bennett Amendment does not mean that a court must also embrace the 
comparable worth doctrine. 


Comparable Worth 


“Comparable worth” is a rubric used to encompass various remedial 
theories for sex-related compensation discrimination. Its definition 
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varies between proponents and opponents. Indeed, one of the recurrent 
charges made by opponents is that “comparable worth” supporters have 
no operational definition to offer."* 

Thus, in a study of comparable worth funded by $130,000 from the 
Business Roundtable,’® an opponent of comparable worth states: 


The notion of comparable worth, for which no operational, practical defini- 

tion seems to exist, holds that whole groups of jobs, such as those in clerical 

and nursing work, are traditionally underpaid because they are held by 

women, and that these lower wage rates amount to sex discrimination under 

Title VII. Proponents of substituting “comparable worth” as the standard 

for wage determination maintain: 

—Women have historically been “crowded” into certain occupations 
through discriminatory practices in society; 

—The labor market reflects this crowding and thus the employment dis- 
crimination that caused the crowding; and 

—If the labor market is discriminatory, so too are pay systems based on it.” 


Plaintiffs have not been deterred by the lack of an “operational 
definition” from bringing suit based on the notion of comparable worth. 
For example, in Lemons v. City & County of Denver,” city nurses sought 
to bring a sex discrimination claim under Title VII based on a com- 
parison of their positions with jobs other than nurses. The city nurses 
challenged a city classification and pay plan which sought to equalize the 
pay for city employees with pay for like jobs in the community. The 
nurses did not want to be compared with nurses in the community, argu- 
ing that historically nurses have been underpaid because they have 
almost universally been women and their work has not been properly 
recognized. They asserted that, by mirroring discriminatorily determin- 
ed wages in the community, the city would be perpetuating discrimina- 
tion in its pay practices. This could be avoided by putting them in a non- 
nursing city classification. In short, the nurses alleged they were under- 
paid in city positions in comparison with other and different jobs of equal 
worth to the employer. The nurses were unsuccessful. The court held 
that the Bennett Amendment incorporated the “equal work” standard 
under Title VII. 

Obviously, the majority of circuits, which required a showing of 
“equal work” in sex based discriminatory compensation under Title VII, 
could not entertain the “comparable worth” standard. What is more 
significant is that the courts which adopted the broader view of Title VII 
prior to Gunther did not explicitly entertain the “comparable worth” 
standard. Indeed, in Gerlach v. Michigan Bell Telephone Co.,” the court 
stated: 
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If there is a portion of the legislative history that is clear, it is that Congress 
did not intend to permit comparable worth/under-valuation claims under the 
Equal Pay Act. 


* * 


If the under-valuation occurs as a result of intentional discrimination in for- 
mulating classifications of jobs, then that theory of liability is included [in 
Title VII]. However, ... there is no independent cause of action based on a 
theory solely relating to comparable worth and under-valuation.” 


The District Court for the Eastern District of Michigan in the Gerlach 
case, and the Third Circuit in International Union of Electrical, Radio & 
Machine Workers v. Westinghouse Electric Corp.," both found that in- 
tentionallu discriminatory wage practices may be violative of Title VII 
even when they would not be cognizable under the Equal Pay Act, and 
admitted comparable worth evidence supportive of the intentional claim. 
The Ninth Circuit’s holding in the Gunther case was broader and did not 
limit claims not based on equal work to intentional acts of discrimination. 
However, the Supreme Court took a more narrow view of Gunther. 


County of Washington v. Gunther 


The plaintiffs were female guards, called matrons, in the female sec- 
tion of the County of Washington, Oregon jail. The matrons received sub- 
stantially lower wages than male guards in the male section of the jail. 


The matrons supervised the sparse female prisoner population, and 
spent about fifty per cent of their time doing clerical work. The male 
guards supervised about twelve times as many prisoners as each matron 
and did very little or no clerical work. The district court ruled the jobs of 
the matrons and the male guards were not substantially equal, the court 
of appeals affirmed, and the matrons did not seek a review by the 
Supreme Court of the job disparity issue. 

The matrons also alleged that the County of Washington had evalu- 
ated the worth of the matrons’ and the male guards’ jobs and had deter- 
mined that females were worth approximately ninety-five percent as 
much as the male guards. They further alleged that the county paid the 
males the full evaluated worth of their jobs, while paying the matrons 
only about seventy percent as much as their evaluated worth. The 
matrons claimed that the discrepancy in pay between males and females 
was due, at least in part, to intentional sex discrimination. The district 
court dismissed this claim because the “equal work” test had not been 
met under the court’s interpretation of the Bennett Admendment. The 
court of appeals took the contrary position on the Bennett Amendnient, 
reversed and remanded to the district court, holding that: 
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[A]lthough decisions interpreting the Equal Pay Act are authoritative 
where plaintiffs suing under Title VII raise a claim of equal pay, plaintiffs 
are not precluded from suing under Title VII to protest other discriminatory 
compensation practices unless the practices are authorized under one of the 
four affirmative defenses contained in the Equal Pay Act and incorporated 
into Title VII by section 703(h).* 


The district court was instructed to take evidence offered at trial by the 
matrons that a portion of the discrepancy between their salaries and 
those of the male guards could be ascribed only to sex discrimination.” 
The Supreme Court affirmed in a five to four decision. The Supreme 
Court held that the female guards’ claims of sex-based discriminatory 
undercompensation are not barred by section 703(h) of Title VII merely 
because the female guards did not perform work equal to that of male 
guards.” 

The majority opinion in Gunther may be as interesting for the issues 
it does not speak to as for the ones it does address. The majority opinion 
specificially states that it does not decide whether the matrons stated a 
prima facie case of sex discrimination under Title VII, nor does it set out 
standards for the further conduct of the litigation.” The majority opinion 
also states: ‘Respondents’ claim is not based on the controversial con- 
cept of ‘comparable worth,’ under which plaintiffs might claim increased 
compensation on the basis of a comparison on the intrinsic worth or dif- 


ficulty of their jobs with that of other jobs in the same organization or 


community.”” 


However, had the female guards alleged only that 1) the County of 
Washington evaluated their jobs, 2) the County of Washington was pay- 
ing them only seventy-five percent of their evaluated worth, and 3) it 
was due to intentional sex discrimination, the Supreme Court could not 
have found a cognizable claim under Title VII because, without reference 
to the male guards, there would be no allegation of disparate treatment. 

Similarly, it is difficult to believe the Court would have ruled as it 
did had the female guards neither alleged that the female guards’ jobs 
were substantially equal to the male guards’ jobs, nor that the jobs were 
of comparable worth, but did allege only 1) they were paid substantially 
less than males and 2) it was due to intentional sex discrimination. 
Without a common element to use to compare the female and male posi- 
tions and their disparate pay, there would be no way to ascertain 
disparate treatment. 

It is difficult not to conclude that the Supreme Court was persuad- 
ed, as the court of appeals had been, with the factual allegation that 
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females were paid only about seventy percent as much as their evaluated 
worth, while males were paid the full evaluated worth of their jobs.” 
That is, the female guards alleged that they were intentionally discrimi- 
nated against because they were receiving proportionately less pay than 
males for jobs of comparable worth. And despite its disclaimers that this 
is not a “comparable worth” case, the Supreme Court has at least found 
that comparable worth/undervaluation may be relevant evidence of in- 
tentional sex-based wage discrimination. It also should be noted that 
while the Court did not even implicitly go any farther than embracing 
the comparative worth notion, the Court also did not say, as had the 
district court in the Gerlach® case, that there could be no independent 
cause of action based on a theory solely relating to comparable worth. 

The Gunther case is a critical case in the continuing “comparable 
worth” debate. Had the Supreme Court decided the Bennett Amendment 
issue the other way there would be no continuing debate under the cur- 
rent legislation—the door would have been shut on any sex-based wage 
discrimination claims under Title VII which could not meet the “equal 
work” standard. 

Now it can be anticipated that there will continue to be litigation 
over the comparable worth issue. It is possible that the Supreme Court 
will speak to this issue again. In the International Union of the Elec- 
trical, Radio & Machine Workers v. Westinghouse Electric Corp. litiga- 
tion, Westinghouse has asked the Supreme Court for review.” 

In the Westinghouse case, the female plaintiffs alleged that 
Westinghouse Electric Corporation set the wage rates lower for those 
job classifications which were predominantly filled by females than the 
wage rates for those employment categories which were predominantly 
filled by men.” The plaintiffs claimed the disparity was deliberate, sex- 
based and in violation of Title VII. The district court granted West- 
inghouse’s motion for partial summary judgment because plaintiffs 
stated they did not intend to prove the jobs predominantly filled by 
women were the same as the positions largely held by men.” The Third 
Circuit summarized its view concisely at the outset of its opinion: 


The instant case pushes us to the edge of subtle concepts of statutory con- 
struction. It involves sophisticated aspects of personnel policies and job 
classifications and it rests on a legislative history which is not totally free of 
ambiguity. Thus, at the outset it is essential that we make clear what is not 
involved in this case. Westinghouse is not being charged with the type of 
discrimination where different wages have been paid to men and women 
who are in the same classification and who perform the same work. For any 
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classification which was predominantly filled by women, Westinghouse paid 
the same wage to any male who might work within that same classification. 
The problem here is that Westinghouse allegedly used a system which set 
the wage rates lower for any classification if the group covered within that 
category was predominantly female. Under the applicable law it is clear that 
Westinghouse could not create job classifications whereby different wages 
were paid to one group solely because of considerations of religion, race or 
national origin. The statutory issue here is whether Congress intended to 
permit Westinghouse to willfully discriminate against women in a way in 
which it could not discriminate against blacks or whites, Jews or Gentiles, 
Protestants, or Catholics, Italians or Irish, or any other group protected by 
the Act. Because we hold that this alleged intentional discrimination in for- 
mulating classifications of jobs violates Title VII, we will reverse.* 


It is not too likely that the Supreme Court will grant certiorari to 
Westinghouse since the Third Circuit’s opinion turns on the same inter- 
pretation of the Bennett Amendment now adopted by a majority of the 
Supreme Court.” Thus, this case may be illustrative of the sort of com- 
pensation claims that courts will now be considering under Title VII. 

Before the Gunther decision, it was often said that comparable 
worth was the women’s issue of the eighties. Considering the questions 
still remaining after the Court’s opinion in Gunther, it may well be. 





© Id. 
%© The author’s analysis has proven to be correct. The Supreme Court has denied cer- 
tiorari to the Westinghouse case. 101 S. Ct. 3121 (1981)— ed. 
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